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PEEFACE. 

The imminent decay of the Salmon Fisheries of the 
United Kingdom lately attracted general attention, and 
induced the Legislature to pass separate statutes for 
England, Scotland and Ireland, so as to put the law 
on a better and permanent footing. 

The rivers and streams abound in fish, which are 
not only equally attractive for purposes of sport and 
of food, hut which have this superiority over game, 
that from their being in constant communication with 
the sea» they partake of its illimitable qualities in their 
powers of reproduction. The riparian owners, how- 
ever, have exclusive access to most of the waters. 
Holding the key of the situation, they monopolise the 
means of captura As between themselves, they have 
been distinguished for unneighbourly cupidity. The 
common law undoubtedly was too easy in its tenets, 
for it allowed each to catch all the fish he could, by 
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whatever means he pleased, provided these were not , 
such as to destroy and annihilate the neighbours' share 
of the common subject-matter, and even this check 
there was no efficieoffc. inadhSery foi enforcing. Eadi 
accordingly sought to do what he liked with his own 
pjpt of the liver, and often selfishly resorted to weac5i,r 
dams, and fixed engines, Math the view of driving every 
liying inhabitant of the waters intp his own net, regard- 
less of the impoverishment of his neighbour. This 
practice, though in strictness of law illegal, had become 
too firmly settled to be easily put down by the Courts, 
or the older statutes. The decay of the fisheries having 
then become conspicuous, it was necessary for the. Legis- 
lature to intervene on grounds of public policy, and, 
with an eye to the benefit of all parties, to restrain 
the suicidal policy of the riparian owners, making 
it .no longer possible for each to dp what seemed good 
in his own eyes. The Salmon statutes have only one 
cpmmon object, which is more or less imperfectly at- 
tained, viz. to secure fair play to the instincts of the 
fish. All that the fish need is a free run, and if they 
have this, their iiumbers will amply suflBce for every, 
purpose of pleasure or of business. 



PEEFACE. IX 

The author has viewed the subjeet, so far as the 
United Kingdom is concerned, as a whole, and has 
endeavoured to reduce to some .^ider what has hitherto 
been proverbial among lawyers for its confusion. , The 
common law of England .and Ireland is the same, and 
their statutory law of poaching fish is also now the 
same. The other statutes still abound in ditferences 
of detail, and Scotland also, in many respects, stands 
apart; yet in the leading enactments they all agree, 
and the defects of the ojie law may often be corrected 
by a view of the meritsf of the others. 

As Angling is " a license of pleasure rather than of 
profit," the author has been at some pains to single 
out and treat separately the chief points of law which 
bear on that favourite pursuit of contemplative ease. 

J. P. 
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A TREATISE 

OK TBB 

FISHERY LAWS OF THE UNITED KINGDOM. 

. ENGLAND. 
CHAP. I. 

RIGHTS OP FISHERY VIEWED GENERALLY. 

t3Feavsvnxm^-%%iL And pbiyate stkeahs— general bttlbs— pbiyate 

8TREAMS— PITBLIO BIVEBS— DIFFEBENT KINDS OF FISHERY. 

Dejmition. — A fishery is properly defined as the rigM 
of catching fish in the sea» or in a partictilar stream or 
water; and it is also frequently used to denote tiie 
locality where such right is exercised 

Sea arid FrwaU Streams — Oeneral RvJes,^ — ^The sea 
is primA facie open to all the public for the purpose 
of fishing, and a stream not navigable is primd facie 
exclusively confined to the use of the owners of the soil 
subjacent The water, and all that is in it, is in the 
former case conunon to the pubUc to use freely ; while 
in the latter case it is exclusively the property of one 
dr two individuals, or at least so far their property 
that no. other person can take the fish that are found 
there. Between these extreme limits many qualifi* 

B 
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cations «n introduced. In certain parts of the sear itself^ 
and narigable rivers, an individual may prove his right 
to exclude all other persons, from* fishing there ; while 
in a private stream the original owner may have granted 
away the right of fishiug/ therein to another person or 
other persons, either jointly with himself or exclusively 
ofMmieli 

Prwate Streams — General Rules, — ^The owner of a 
field in which is a pond is presumed to be also the 
owner of the pond and all tliaixi^ in it. He may keep 
and catch what fish he pleases there, and is exclusively 
entitled to them. In a private stream or river, .the 
owner of the adjacent land ori both sides is also pre-^ 
sumed to bei the owner of the stFsam',' soriav «&- regards 
the right of catching all the fish therein. He is not 
indeied^ the absolute owner'bf the water/of th^ stream 
itself, for he is not entitled to use up the current, or to 
fdul it, or-tuaieedMaiily to'Jietttrd itior dter.ite .pli^t 
and' Volume^f(^-tiiQt waiild be todnjure &b rigkts^of tiie 
'tiparian ^DMnaerd ftuihef^'down. ^Kev^bdess^i^as £ax.iBS 
the right of fishings ^hich id 'cme of the: usesiofTunnii^ 
^aterj is tjo^eemed^ he is entire master within* Jii» own 
liiiiitsjiand dan eatch as many of the fish as fae\€a]i:find^ 
by whatever means he thiiiks !7propep,i^nrdess some 
statute prohibits him, and' undet the qualifications. *to 
be afterwards mentioned. The reasc^n :©f 1 this right, of 
Ashing in a |»ivate ^^sts^eam. being an esdmsiva and 
absolute light a£f»'tiiai:aB he is the owner^of jthe knd on 
both l&ides, And ^«ls6^of the land subjacent; no onaelse 
cancotne^ there Without liseing a trespasser;.: and iiitis 
there is nobody Who ^eau prevent 'him doing what he 



^^^ yitl^ his own. j. .[Diere i% however, tWa qj^aUfi^i^on 
to the rightj evte^ at, comipon, law: that iifasmuc^.jas 
>:gpaV.«tiSWii|)f;mi.i?[^^ j^jBa, coxd many.fisl^.pping^in 
.:.the,.§ea i}gward§ i^to the ^tf ^ni^ . th9se progi^etois 
-SM^^sJ^^iJie, Beaspauuot, ^bj^.engmes};, appa,ratu9,: oy^ jother 
jwf^aw^i:^pary.jn?.eans,^ptf^ mpDiopolize all,. the 

^^h|jS(Hu^ of ,]v^c^. would j9t^erwis|^. pass upyc^s jjnto 
2$^vi^?f^J^ of J;he,^ upper .pi:o^ ja^asli, to a 

^€«gdfcaiat^ft§nt,, aJJo^;hii^ wigjjbouij; fair pl^y ^^j^^ jC^ual 
^2^ianfies. ? In tjhi^./Sjfns^^ ali..the.^ogp.ei^ on fhp li^ej^^of 
jj^j^reai8,.]3iavj? ajSfiiijSaoH^i^ right of ^shing 

j^^sp.§sh wb|ch com^^iii^the*j9ea.;;^{in4 this jgonupon 
rl^t^^pst jariaes;0iri; ofitl^e n^frue. ot^ the^ tljiiqg. ifself, aa in 
..•<^.;§^^ ^Iv^!^^ a^stream is i^ot sepai^te^Juitq qiis^ipct 
aJ^toW^4i?. Wr^i^ng :^a,ving Jao^^}(ljut ^^i^woaxuui^pa- 
. i^TLi It;i¥ill,;b§^f9Tttn^ tha^ tl^s equfJitj^ of.iiteres^ is 
-5^H).4ist]^fee4 by.rthe. ein^c^io^ of jye^-a^id wm 
^gncroaQl^^nts. 

li.^^erft ^l^?rl?^4:iODLir.one i^de of a private stgeam 
AjJ^^Wg? to S different , owner fron^, that on the ot^r side, 
^il^ por^BSuqiption of law is, t^t the soil of the streaija up 
,tj^th§ ^iftiddljE}. belongs to each owner on his own side, 
li^Sndithe right of each, to fish exclusively in his own 
x,half, of the stream i^ one of the righ^ incidei\taL to his 
i^wnefship. 

Pvhlie Rivers. — With Regard to a public, navigable 
river, the presumption of Taw is the same as it is in 
iQgard to the sea, viz. that the soil^ or bed belongs to 
the Crown, but this does not in aiiy way prevent all 
the subjects &om fishing therein, for all have equal 
lights. Nevertheless, it will be afterwards seen that an 

b2 
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individual may acquire an exclusive right of fishery 
even in a public river, or in part of the sea. 

KzTids of Fishery, — ^The law of England is hopelessly 
confused in r^ard to the terms which distinguish tne . 
diflferent kinds of fishery ; and no ingenuity can recon- 
cile the attthorities. But, as will be afterwards sHo^wb, . 
upon a due regard to first principles and the bettet. 
authorities, the following definitions of the current terms 
are those which will be established and here used. 
There are four descriptions of fishery. A commoul 
fishery is that kind of right which all the public have 
alike to fish in the sea or a navigable river. A several 
fishery is the right of an individual to fish exclusively 
in a particular water, and it is not necessarily uniteid 
with the right to the soil, though originally all owners 
of the bed of a river or water must have hsLd a several 
fishery in stLch water as a constituent part of the right 
of property, until they parted with it to another. A 
free fishery is the right of fishing along with other indi- 
viduals in a water. A common of fishery is the right of 
a person to fish in waters of which the soil belongs to a 
difi'erent person, and is analogous to a common of tur- 
bary or pasture. In reality, a free fishery and a common 
of fishery scarcely differ, except in the mode in which 
the right was acquired. These distinctiolis will be 
further explained in the sequel 
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CHAP. n. 

FISHEEIES Uef TH3E OPEN BJUl 

THE pPSN SEA, WHAT— FISHERY, HOW REC«JLATBD— -IKCIDKNTS OP 
SUCH FISHERY— NATUBB OF RIGHT OF FISHERY— WHAT MAY HB 
FI8HBD, AND H0Wr-<X>NyBNTIO)f WITH VNITSD 8TAISIIS— OOKTXK- 
TipN WITH FRANOB. 

The Open Sea. — ^In treating of fishery in the sea, a dis- 
tinction must be made between what is properly called 
the open sea, and what may be called the territorial 
sea, or mare claiisum, i. e. the sea which is in a certain 
»ense the property of tlie nation to which the adjacent 
continent or inland belongs, such sea being vested in 
the Crown, or in the sovereign authority as represent- 
ing the nation. With regard to the limit from the shore 
to which this right of properiy in the territorial sea 
extends, it seems to be agreed by jurists that this limit 
is ^three miles.^ And the same limit is fixed upon in 
the convention between Great Britain and France which 
regulates the use of the fisheries between their respec- 
tive shores ; the fishermen of each CQuntry having 
the exclusive right of fishing within three miles firoin 

2 Yattel, 128 ; Selden, 182 ; Martins, 101. 



their own shore undisturbed by those of the other 
country. The same limit is uniformly adopted by the 
Court of Admiralty in administering the law with 
respect to the rules of the sea in British waters. 

Fishery, how regulated. — The open sea thus defined, • 
il e. that part of the sea beyond three miles from the 
continent, is equally available to all comers from every 
part of the world ; whereas IJhe subjects of one country 
are not entitled to fish within the territorial sea of 
another country without 4i lic^hce 'frein ihe Crown or 
sovereign authority. And such is the rule adopted by . 
English law".* 

Wlito ^isjVtttes of' a private ftharacter arise in the 
open sea between the fishermen of different countries, 
the solution of these disputes is regulated \»v the law , 
of nature, or rather by what has been called custom, for^ 
some custoDii, founded more or less on the law of nature^ 
of necessity springs up at a particular place,' adapted to' 
the circumstances, and this custom is held i6't»e bind-" 
ing as between British and foreign subjectis.' This rule* 
is adopted as the only fair and impajfial course," fer'as" 
each fisherman would naturally act according to 'the law ; 
of his own country, which would be entitled to'as mii^* » 
and no more weight than that of the other countries 
feom which his competitors come, a custom ' which 
bdongs to the law of neither, hut which is' peculiar to' 
the locality, and by which all may agree to be bouhd' 
without jealousy, becomes a substitutionary or seiioti-* 
dary law, 'binding on all who act "under it. Such a 
custom, however, in order to 'be binding, inust be clearly' 
1 Selden,'MM.'bi;B.'lI.'c. ^iVHale; De Jur. Mar. c. 4. 



iiBdeiretoDd' byi .aU tkise\i^ fhquBidr: tfaBrJooalify in-^ 
qitestioiL^ 

' Th^ oisgin and^neoessifyief :thiB- ride weiertlfua ex*^ 
piBi&ed by>ClLambiiB, J.':-^'-^Themmii8t o&iiecessityi.bea 
eixirtoin in tbes&tfaiiDgs to goveim ttheauligbGts ef England,. 
asTiWeH AiiioiigBtc.thexDBelvBs.as mith6irliiii;en»itr8amth' 
tba' siAjeots of other jccnmtiiea:. TiiarYiflage~of.Grreesi^. 
latid is held io be^obligatorj; not onily aa^betmveen BntiAt; 
:subjeots, but «ts between ; them iBnd - alLlotiier .natloafiL 
I 'lemember thefiistcacse >upon?tlmbtusagQ'WUch.w 
trifd^ibefore Lo£dH!aii8fidd,.i7h<y. ]wxia':clQar.tUat.eyeijy^ 
pexson rwas bound l)]^it;^aiid 'sadd that^ were, it inottfoc 
steeh <a cipfitom^ tbeie amst be b sort [of:ivai&re;;peih 
petodly '^subsisting: between wither iuivenhunrs';' :and: he 
heldut. £ta*amgiy biodiiig^i&oHi the cixciixBsittiicat.of its 
•extehdingito different nations;^ TheKsame.Beceseatjrmust 
pxsKHilin the^ South.Seas, although the fishesy haflrnoii 
bdeiciso.long iuius^ inordertoxegulaiie^ our^ inteiOQnrae 
with^itlxe dEiench, Amei»c8uis> j and otixecS' . who . resold 
tUibher. . A ie?w. persons maij,\>j oompact among. theixb 
8^768- for a pattioular reason renosmce any ady^kniagQis» 
ead sdbgect themsels^s to any. disadvantages!. that fthjqy 
please^ and this^wmdd bisd .all tb^ltse who. assent to it« 
bi^t not those who are no parties to the compact;" 

Sujch local -customs;, accordingly^ hsv^jdften ibeen. ac- 
c^ted arid acted joujby .the. Courts of this .conntry:- 
Thus, atithe Gallipagos Islands, oppoaitfii South AntericaE, 
itiwas a custom. that whoever Blststnceki a whale with 
SL droug, or loose harpoon,-was.€ntitled.:to. receive half 

•■ .Y ■ 

^ AUrd^6/fi. Orotic Conupcmjf.Y.SvUeir^i Mecq. Ap..€^ 
^ ^mnmgs v. Jl. OnwvilU, 1 TaunJi^ ^7*; 
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of the pxoduce ftom the party who ultimt^tely killeci 
it^ At the Greenland Whale Fishery the rulsng custom 
was held to be, that the first harpooner who slmck the 
fish was entitled to the property of the fish q«dy if he 
continued to hold the whale by the line attache^ to the 
harpoon ; but if his line broke, and a , subsequent har- 
pooner from another ship finished the capture hj ob- 
taining possession, the latter was eoititled, for it t^as 
then a loose fish.^ In a later case the custom 3f^as 
proved to be subject to the quaUfici^tion, that to entitle 
the first harpooner who struck the fis!h to the property, 
he must have kept the fish entangled in his lines until 
it was captured;* but he was not divested of tfeis 
e' contingent right to the property by a volunteer coming 
up and officiously striking, the fish, thereby causing it 
to struggle and break from the first line> Such local 
customs require to be proved, and they will be found 
to vary from time to time; for as the origin of the 
^ custom is referable solely to convenience and common 
. oonsent, this must obviously vary according as the 
experience of the parties directly interested enlarges. 
AH that is required is, that the custom^ b^ clearly un- 
derstood and generally adopted by those who resort to 
the locality. 

Where a custom has prevailed in a locality, some 
difficulty is sometimes felt in ascertaining within what 
area or geographical limits the custom applies. Thus> 
it is difficult to define the area of the Northern Whale 

* Femings y. GremiUe, 1 Taunt 248. 

* IMUdcUe y. ScaUh^ 1 Taunt. 243 n. 

» Rogartky. Jackson, M. & M. 68; 2C. t^, B9&. 

* Skinner y. Chajmum, M. & M. 59 n. 
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Fisheiy ; aad in a recent (we, where it was disputed 
whether Cumberland Inlet was part of this area^ the 
Court held that'jpnmrfjfeoe it was, aiid that it was there- 
fore incumbent, on those to prove t^ fact, who alleged 
that the custom <>f fast and loose which was well estab- 
lished at the ;|forthem Whale Fishery either never 
existed at Cum]Sierland Inlet, or was displaced by some 
other custom which was well understood there.^ 

jTwiderUs of Jisking in open sea, — It seems that in 
ancient times a licence to go to the whale fishery was 
exacted by officers of the Admiralty, but a statute was 
pijkssed declaring such exactions illegal, and subjecting 
the party so exacting to a fine.^ 

With regard to seamen binding themselves to go on 
board whaling ships, a summary power of enforcing the 
contract was given to justices of the peace by a statute 
of 1810.* But that statute is now substantially re- 
pealed by the provisions of the Merchant Shipping Acts, 
which put whaling ships on the same footing as any 
other ships. 

It , was once held that fishing boats were exempted 
from, the usual incident of seizure in time |)f war, out 
of ifgpect to the industrious order of fishgrmen em- 
ploy^ in them; but in principle this exf^ption has 
been held untenable, and they are treatec^, like other 
vessels.* And so important was deemed the trade, that 
fishermen engaged in the fisheries of the kingdoip. 
were by statute specially exempted from impressment.* 

^ Aberdeen Arctic Company v. SttUer^ 4 Macq. H. L. 0. 
« 2 & 8 Ed. VI. c. 6. » 50 Geo. III. c. 108. 

* Young Jacdby 1 Bob. Ad. 20. 
'» PayneY. Thorqgood, \ M. AS. 223. 



10 IISfBfiBT j^WS OF m^iLA^D. . 

KfiHYt of right of JUtumf^ m open eea.-^It » is ef litttej. 
consequence to di6CU8S> the -exaot nature oreosrectlegf^' 
deaoininatioti' of the right of fishing in the ^bpeni^seacs 
The utmost that can be done is-togiye it a name^merdyi 
for piirposes of classifioationj - It ha* been . generaUy^ 
called a common'fishety,.Or a public ooinmon^of fisfeeifyj:; 
whio)^ means inerely. that all can. fish in commoc >iiv:- 
the open sea ; all have ' equal . rights ; pne is • as good ^ - 
another, and no one is entitled to- exclude another. 
This seems to b©/the definition wMchthe wotdscom^ 
mon fishery ciught properly to i:eceive» . A. ^Oitmon of. 
fishery is another right which will be explained 5 hereof 
after, and differs from a common fishery in. preciselyi 
the same manner as a highway^ which is often called a 
public easemeiit of way, differs iromr a private easemenir 
of ^ way. 

What maif he^jished, arid h(m.r^Vf ith regard toi fishing 
int the open sea, there^ is' no 'limit imposed by th^eom-^ 
monlaworintemationariaw ^either as to tBte descrip»- 
tion of fish that may be caught or the means of^ catching 
thetn. The whole contents of the ocean arip open r to 
tte ingenuity of the -fishermen. All that, cpities to 
their net is'iheiir own, and when brought home thera 
are^now none^of thesomewhat frivolous restrictions- on 
their* sale which; once prevailed, and fishermen v:aia 
tre&ted like« other merchants at op^n markets; . It- is 
only jwhen disputes occur with other fishermen -ia the 
open sea that this -absolute- right :6.dlnits of qualificatio^i 
for in that case the rules of fair play and the authority 
of any lotual custom, as above described, must govern 
such disputes. As regards each fisherman, when the 
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rigStS of i^thefs JEire not'direetly ifiitevfe^red with> he^c^fi' 
fisi Met6*d!tid"lio>w"heiiJlbafees. 

It is trae tha* fetAtitea, raeve or lesi^ Aneieat^ have " 
padiied from' tiinfe: to i time regulating' so&e matters its^- 
lat&glib pisWiioilk* fisheries in the open sea The diief : 
obje6t t>f ■ this lie^islatioh waS the supposed neoesaifey? of 
giviflg enc6ur6geiiient «to sucb fish^es; and the €»i 
pediedts' resorted to were bounties and pii^rileges • to 
those who engaged in them, at tiie 'exprnse of the Stofce* 
ThdSi' iiitmerolis statutes were passed in favour of the 
So^ithepfl Whale Fishery; the Gree^and Whale Fishery^' 
the^lfdrth 'Sea and' Iceland Fielherics; but nearly all" 
these ^ Aets have been repealed ' or have exipired by • 
efBiixion of time,' dincse new views of legislation have 
gradually become piedominant, and artificial stiihulants 
given "to trade ate discountenJuieeA It is th^efote 
unnfeeessfiiy furtfefer to notice- them, or to notice any 
othisr statutes affecting the open sea fisheries, except ea 
far as the statutes afiTecting'the territorial sea fisheries- 
ma^ extend to them J and the subject will be most - 
conveniently treated under the head 'of territorial sea 
fiskerieisi • - 

0&meriti(m with UniUA Spates.— ^With regard to the 
fisheries on the coast- of North America, it may :be- 
meafely^ noticed that a convention was carried into effect 
beti^n the United States and Her Britannic Majesty 
under >thie statute 18 & 1& V. c. 8. ^ The details, which 
refer to' the Noirth American coasts, are of an interest^ 
too i'emote from' our immediate purpose to requiite 
further notice. 

Convention with iVaTice.— hA stat 6 & 7 V. c. 79, em- 
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bodied a conventiim between Great B4taiii aifiFrgpce 
as to the mutual rights of their respective subjects in 
the interjacent seas when engaged in the fisheries. Ee- 
gulations are laid down as to the time, place^ and mode 
of fishing. The subjects of each country are entitled 
to fish exclusively within three miles from their own 
shore. The Board of Trade^ may make bye-laws, a 
copy of which is to be deposited with the dork of the 
peace, the collectors of customs, and at t^e coast-guard 
stations adjacent The coast-guard officers are to enforce 
the provisions. Every person assaulting or obstructing 
any person authorized to enforce the Act, may be con- 
victed and fined by any justice of the peace in 51 or 
imprisonment for twenty*one days. The justices of the 
peace of thS nearest county to the place where the 
offence was committed, or of the place to which the 
offender is brought, have jurisdiction to award penalties 
against British subjects, and also against French sub- 
jects committing offences within the limits of ihe British 
fishery, i.e. three miles from low-water mark ; and where 
a French subject commits an 6^ence beyond the^^^Briti^h 
limits, 4ie may be brought into the nearest English port, 
where he is required to make depositions before a 
justice, a copy of which is to be sent to the British 
consular agent at the French port. Where the breach 
of the rules and bye-laws by a French subject within 
British limits causes damage to a British subject, a 
justice of the peace may award compensation (sect. 14). 
The remedy under this statute is exclusive of all other 
remedies competent at law.^ 

1 MarshdU v. Nichols, 18 Q. B. 882. 
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The stat 18 & 19, V. c. 101, extended the provisions, 
of the 6 & 7 V. c. 79. By sect. 4 of the 18 & lft»V. 
c. 101, when a British subject is brought to a French 
port, charged with an offence against the Articles of 
Convention, or the niles and bye-laws, the British consul 
at the place may take the depositions^f witnesses against 
such subject in the same manner as an English justice 
of the peace, and such depositions are admissible in evi- 
dence against such subject in proceedings in England. 

By this convention, incorporated in the stat. 6 & 7 V. 
. a 79, the fishing boats are to be numbered and lettered, 
and licensed. Trawl-fishing may be carried on at all 
seasons. The meshes of the net must be one inch and 
three-quarters from knot to knot, and any supplementary 
net added to the trawl-net shall have meshes of at least 
two inches from knot to knot. Trawl-fishing is not 
allowed whdre boats are engaged in herring or mackerel 
drift-net fishing, but must be kept three miles off, and 
must give way to the latter. 

Hening fishing is free all the year round The 
meshes of the nets must be not less than one inch from 
knot to knot. 

Mackerel fishing is also free all the year round The 
meshes of the nets must be not less than cm inch and 
on6«sixth from knot to knot 

As to oyst-ers, see post, Chapter V. 
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<3HAP. III. 

, .RIVERS. 

QBNEEAL RIGHT X^F PUBLIC TO FISHEBY— EXeLTTSIYE BIGHT OF A. 

^' 0tJBJECT .TO raHEBT IS THEi 9£i.r-0OW. ^CQPPtED-rrWHl^mB^ 

,^4.0»aWir SINCE. ,j|^AftNA,P^ABT-^..gAN,. GRANT SEVERAL FISHEBTIl*' 

8EA— WHAT FISH MAV BE CAUGHT IN SEA — CBOWN's RIGHT TO 

.- -itOYAL FISfl:-— TQUN»-FI8Hr OTflEB THAN* SALMONr-BSKKCNGy rCOD, 

," j 14NQ> ]?T0<-7rpi]gCH^Bnar:?EI6HT, OF F^S^ERMEl^, TO US^ SHORE, ETa 

— -DAMAQE DONE WHILE FISHING— OBSTRUCTION TO NAVIGATION — 

nSHBRY IN- HTBLIO NAVIGABLE BIV£B»~-WEABfi AVD^IfiXmi- AF- 

.:>:jPil$AlPUSrrrLE0Aur7 09 vim^b^-t-^tatuti^s^, as TO,WEABfi;<nr.^iXED 

mKTS— ILLEGALITY OF .WBAB8 >Np FIXED NETS AT OOMMOIf. LAW 
^->BALE OF FISH. 



^feneral: fight( cfptMie ^ to jEsA^r^—rThe right to^fish in 
the British or territorial seaa, and in all publienonnigable 
rivers in England, belongs primdfam to jqXL the piihlic 
'■ of the United i^ingdoxn. As regaTda the soU; beneath 
4he sea and navigftble rirers; thia is primd facie: iimted 
in the Crown, and the right o£ fishing was also originally 
vested in the Crown, bu^ has long since ceased^ to.be so, 
except in an imperial ot titular sense, ie. in so far only 
as the Crown is the representative of the public, and 
the Crown's right does not in any way qualify or restrict 
the absolute right of the public to fish within the limits. 
The Crown has now no more right to ezdude the public 
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V fioBl fishing there than the owner of the soil of k higk- 
^WB])^ has to -exclude the public from* walking irpon'KjT 
. ^wn^ thai! highway. 
" *^'Many of the kibg's rights," as Bayley, J. observes, 
- ' areto a certainvextent for the beii^fit'of his 6tibje6tte, 
^:aiid that, is the case as t6 the eea, in which all his 
cSubjeets have' the^ right of navigiaiiton. and of fishihg, 
' a&d it is- SO" in' highways' along ^l^h ielU hiS' subjeets 
has^B theiright^of pasisage, and^ th^ king can make no 
niodBrn grants in derogistion'of those rightfrl" ^ 
!Bie 8iifbject»^of a foreign estate: have' ilot the-saHie 
,i:i3gbt to.Jsh i^' th^'tei^^ native subjeets, 

^inai vequiie a Uoen(9d fxoiH tiit^tSlroWs, as ttkeady i^ted^ 
:Xxduaiver rigH 0^ fMfec^ — 

vituA f^faids tbeiiigbi br thQv>^nbj^ts ^ of 1^^ 
iXiisgdoM to fish in tii)» territorial seas amd aH nayig&lble 
mv(ti8»':the Mei is»'<thal priwA foxii, every snbjed^is 
iirtiiBoliitelyrentitied to^^ 

othe- general; tule; il 2» nei^teithdesa oc«npetent for^-^n 

liadly^ual ftobject to^^ hiaeledtisive right to 

7fisH lA'anns' df: 4h8'8e» a£Ddnd(ri riyers> in other 

%)0Kd8, to .exdnde the fxildic. ^e^ mm probt^ndi'ia, 

' Ibwever, always^npon such indiVidtial to ^ve affiima- 

^tively'thiseiiidiisiye right 

-' ?*3?he,righti of fishing- in^theflfla,^ says' Hal6;"a J.» 

I'^and the creeira and ann^ 4her^^ is brigiitally lodged 

'in the ciowi^ in like mann^ as^ the right 'of iSl^hing 

in a private or inland river is originally lodged in the 

I Blundell v. CcMeraUyH B. ft AMS^ 804. 

*Soetawi^ ]^. 6. 

*i>e Juir/Mai; p. 1, *€. 4. ^ 
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owner thereof. But although the king is the own«r, 
and, as a consequent of his propriety, hath the primary 
right of fishing in the sea or creeks and arms thereof, 
yet all the king's subjects in England have regularly 
a liberty of fishing in the sea and the creeks and 
arms thereof as a public common of piscary, and may 
not, without injury to their rights be restrained of it, 
linless in such places, creeks, or navigable rivers where 
the king or some particular subject hath gained a pro- 
priety exclusive of that common liberty, either by the 
king's charter or grant, or by custom and usage or 
prescription." So Lord Mansfield aldo says, ^ " Isi 
navigable rivers the proprietdts of the land on each 
side have not the fishery, but it is common. It is 
primd fade in the king, and is public. If any one 
claims it exclusively, he must show a right If he can 
show a right by prescription, he may then exercise an 
exclusive right, though the presumption is against hi^n 
unless he can prove such a prescriptive right. Here it 
is claimed and found ; it is therefore consistent with all 
the cases that he may have an exclusive privilege of 
fishing, although it be in an arm of the sea." Yates, J. 
added, "What is otherwise common may, by prescrip- 
tion, be appropriated. Moreover the case of the river 
Banne (Davis 65) was well decided, and it appears by 
it that the Crown may grant a several fishery in a navi- 
gable river where the sea flows and reflows, or in ain 
arm of the eea." « 

1 Carter v. Mv/rcoty 4 Burr. 216. 

a See also the point assumed in. LbrdPitzwalter's case, 1 Mod. 106 ; 
3 Keb. 242; Bagot v. Orr, 2 B. & P. 479 i Mayor of Orfwd v. 
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- How acqmrecL — As to the origin of eeveral fisheries 
in the sea, Hale thns explains it:*— ^" Although the 
king kath primd fade this right on the' arms and 
cieeks of the sea cammuni jure and in common pre- 
sumption, y«i a subject may have such a right. And 
this- he may have two ways. 1. By the king's charter 
and grant ; and this is without question. • The kitig 
may grant fishing within a creek of the se'a, or in 
some known precinct that hath known bounds, though 
witiiin the main sea. ... 2. The second right is thai 
which ii;ac<iuited or acquirable to a subject by cus- 
tom or prescription. A subject may have by prescrijp- 
tion the interest of fishing in an arm of the sea, in 
a creek oar port ^ the sea, or in a certain precinct or 
extent iying-within the sea." After giving * precedents 
toaehing such nghts of fishing in the sea, and arms and 
cve^s thereof b^lcMiging by useige to subjects, the most 
wb£xeof apipear to be by reason of the property of the 
very water and soil wherein the fishing is, and some 
of them even within the ports of the sea," he adds, 
" Whereby it is admitted though ^nm<i facie an arm of 
the sea be in point of propriety the king^s, and primd 
fade it is common for every subject to fish there, yet a 
subject may have by usage a several fishing there, exclu- 
sive of that common liberty which otherwise of common 
right belongs to all the king's subjects." 
This right of excluding the public from the common 

RichaTdsan, 2 H. BL 182 ; Rogers r, Allen, 1 Camp. 809 ; Vivian 
T. BiaJcey li East, 268; O^Neill v. Allen, 9 Ir. C. L. Rep. 182 ; AlUn 
V. DmneUy, 5 Ir. Ch. Rep. 229 ; Little v. WaJkeJUld, 8 Ir. C. L. Bep. 
279 ; 11 lb. ez ; MalcoVmsm r. O'Dea, 9TlrL, Ctot 
^ De Jur. Har. c. 5, 
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fidl^ries of the sea and navigable rivers is thua based on 
a grant, actual or supposed, by the Coown, the right oC 
the* Oown to such fisheries being said to have been 
originally part of the prerogative of the Crowm^ What- 
ever may have been the origin of this right, it is^too 
lasbe' to dispute it, as the proposition has been assumed 
in so many cases. Not only is it competent for an. 
individual to establish this exiulusive right to fish in the 
arms of [the sea and navigable rivers, but it is some 
evidence to warrant a presumption of a legal grant that 
the party has exercised the right unquestioned for & 
space of thirty years and upwards.^ 

The ri^t 9( fishing in a navigable river or the* sea is* 
thus a franchise originally granted by the Crown. A 
well-known distinction exists between such as upon 
forfeiture may exist in the Crown, and therefore may 
be capaWe ©f regrant,. and such as canttot exist in the 
Crown> biit €«ily in a grantee from the Crown, and 
therefore becoiaae actually extinct upon forfeiture.^ A 
warren, park, fair, aaarket with toll, are. instances of the 
former ; these the €f!B©wn may hold as a subject may, 
but would not have them generally by its prerogative. 
The franchises of wait estray, wreck, are instances of 
the latter, which, having been granted out in their 
imrticular limits by the Crown, and the grant being 
forfeited, merge in the Crown's general prerogative right, 
and do npt any longer exist as separate franchises. It 

1 Com. Dig. Prerog. D. 50 ; 2 Rol. Ab. 170, 1. 20 ; Dav. 56. 

* LiUle V. Wingjicld, 11 Ir. Co. L. Rep. 63 ; 2& 3 Wm. IV. c. 71, § 1. 

8 Case of tJie Abbot of Strata Mcrcella, 9 Kep. 24 a ; Heddy 
V. Wheelhonsef Cro. Eliz. 591 ; H. v. Mayor of London, 1 Show 
230, , . ' 



SEVERAL FISHERT IN SIX 



i^ 



has not been clearly decided to which of these clacAes 
the franchise of several fishery in the sea belongs.^ 

There is a ground on which it has sometimes 1>ee2i 
said that an individual may acquire an exclusive right 
of fishing in the arms of the sea or navigable rivers-^ 
viz. that of custom or usage — ^the' founclation cft which 
is some suppc&eia anc&eiit agreement between an i!l!idi- 
vidual and inhabitants of the district, whereby the 
latter, for some ^p()k)£{ekl donsideration, abandoned oh 
behalf of the public their common law rights to thiB 
individual owner.* it is, however, diffictilt to see how 
this ground can now be sustained, for it is obvious thift 
no agreement of any number of local inhabitants tsat 
ever bind the public ;* and it is well sealed ^hat, A 
regards the analogous public right of a highway, the 
^maxim " once a highway always a highwiy" ap^IieS, 
and no pT(k>f of nonuser is Allowed to diispibVe tl^ 
existence of a highway.* 

The right 6f an exclusive fisher^ iii th^ seii is gene^ 
tally coupled i^th the exclusive ownership oi the shore 
between high and low water marfc, wiiich it is well 
^ttled may eiist in the subject as a grantee of the 
Crdwnj eifclier in connexion with ihe adjaxjent land or 
separately thereftom. Bdt though a subject- has an 
exclusive jiropfefty ih thfe *(iil bf the shore, it does not 
follow that he has an exclusive right of fishery there, for 

1 May<yr of ColchesUr v. BMke, 7 Q. B. 839. 

* Co. Litt. 113, a.b. ; Chad v. TiUed, 5 Moore, 185 ; Mayor of Orf&rd 
ir, Rieka/rdam, 4 T.R. 439 ; Go; Litt. § 169, 170 ; Lib. Inttsti 139 ; 
Plowd, Case of Mines. 

» Per Brady, L.C. in Allen v. Donelly, 5 Ir. Ch. Eep. 244; 

« Dawes V. ffawMm, 8 C.B. N.S. 848. 

e 2 
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t];Le two righUi are separable. He may possess one or 
both or neither, ftnd in general it will be a question of 
construetion of the ancient grants nnder which he 
claixns^ explained by the user subsequent to their date 
..what is the itieasnre of his right. 

fiigM of ike Crovm since Magim Charta t& grant several 

fishery in <ie: sea.— -Though it is no longer an opeii 

question whether the Crown could make a valid grant 

4o a private individual of a several fishery in the sea or 

.a navigable river, yet it has been doubted whether the 

jCroy^jx could do so after Majgna ChartOi The great 

charter of Hen. III. (1217) c, 20, says, " Nulla riparm 

.de ceteix) def^mdatur nisi ilia qu» fuerint in defenso 

■jteinpare He^dsici regis avi nostri per eadem loca et 

eosdeiu termiuos sicut esse consueverunt tempore suo." 

V No banks shall be defended from henceforth but such 

as were in defence in the time (rf King Henry our 

grandfather, by the same places aad the sam© bounds as 

they were wont to. be^ in his time." Of this head rf the 

Charter, Coke says,^ "That is, that no owner of the 

banks shall so appyopriate or keep the rivers several to 

him to defend or bar others, either to have passage or 

fisl^ there, otherwise than they were used in the reign of 

Hen.. II. This statute, says the Mirror, is out of use, 

for several rivers have been appropriated and put in 

defence wliich used to be common to fish in and use 

in the time of Hen. II." The above passage has been 

generally construed as restricting the right of the Crown 

to exclude the public in future from their common law 

right of fishing in the sea and navigable rivers. And it 

I 2 Inst. 80, 
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id much inor6 natural so to construe it than to assume 
as has been hinted by a learned judge, that " it was 
levelled rather against the acts of the subjects, who 
from ownership of the adjacent lands or otherwise sought 
tp assert rights over the rivers, than to amount to a 
restriction of any right or prerogative of the Crown.* * 
Many dicta support the construction that the Crown's 
right was restricted by the above clause in Magna 
Charta.* 

The difficulty has arisen chiefly in cases where a 
grant of the Crown exists subsequent to Magna Charta, 
but there is nothing to show whether it is a new grant 
fnr a continuation of some grant which may have existed 
prior to Magna Charta. Wherever evidence is given of 
the user of a several fishery for a long period of time, 
as for two centuries, " it is not .too much to presume/* 
as Hayes, J. well said in MalcolTmon v. (fDeay " after the 
lapse of all that time, and after all that was done during 
a long period, that the Crown had in it what it under- 
took to grant, and that the subject of the grant was 
vested in the Crown as parcel of its ancient inheri- 
ance rather than as a bare trust for the public ; this 
latter suggestion conveying, as it does, not only the 
imputation of having asserted a falsehood, but also the 

1 Per Hayes, J. McUcotmsony, O'Dea^ 11 Ir. C. L. (not yet reported). 

« Per Bayley, J. Buke of Somerset v. Pogwell, 6 B. & C. 884 ; 2 Bl. 
Com. 89 ; Hale's De jure Maris, 18 &c. ; dictum in Rogers y. Allen, ' 
1 Camp. 268 ; Holt, C. J. Warren v. Matthews, 1 Salk. 857 ; 6 Mod.^ 
78 ; Bushe, C. J. DvJce of Devonshire v. ffodnct, 1 Huds. and Br. 331 ; 
Brady, L-C. in Allen v. Donelly, 6 Ir, Ch. R. 244 ; the tenor of Blun- 
dell ▼. CaU&rall, 5 B. & Aid. 268 ; the majority of the Irish judges in 
Malcolmson v. O'Dea; assumed by Willes, J. and House of Lords in 
the last case, 9 L. T. N. S. 93. 
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imputation qf &. gross, l^reach of trust on the part of tlie 
Crown and its ^dvisers." * 

The result seems to be that which Wjas well expressed 
in the same casQ.by O'Brien, J.* " Since Magna Charta^ 
the Crown, (}oul4j i^pt lawfully abridge the right of the 
public to fish in any tidal and navigable part of a 
pubhc river, i^pr. create de novo a several and exclusive 
fishery in any such part which had not, previous to 
Magna Char;ta, been appropriated for that purpose, and 
from the right, of fisl^i^gr in which the public had not 
before that time beeUjexcluded ; although if such several 
fishery had been created previous to Magna Charta it 
might be subsequently grafted by t^e Crpwn. Indeed, 
the contrary doctrine wou^d be attended with very 
serious results. If a several and exclusive fishery in a 
tidal navigable river could be created de tm^, by tjie 
Qrown at any time after Magna Charta, why should 
»ot the Crown have the same power i^pw ? It is true, 
^ a general rule, that the grant of a several fishery after: 
Bifcgna Charta, together with clear apd satisfactory 
proof of subsequent use and enjoymenj;! of that fishery 
under the grant, are grounds for presuming that thp. 
Crown was entitled to make such grant, and was then 
^sed of such several fishery, and that accordingly suclx, 
several fishery had existed before Magna Chart^" 

The view that a grant subsequent to Magna Charts^ 
is good evidence of a grant prior to Magna Cbarta has ; 
been confirmed on a more recent occasion ^ by tl^e Hous^. 

1 Per Hayes, J. 5falcolm8on v. (/Dea, 14 Ir. C. L. 

• MaUolmsm v. (^Dea, 14 Ir. C. L. 

» Malcolmatm v. O'Dea, 9 H. L. Caa. ; 9 L. T. N. S. 93. 
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of Lords, which adopted the opinion of Willes, J. who 
says, *' That a several ifight of fishery in a public navi^ 
gable river may lawfully exist is clear. The soil of 
navigable tidal rivers, so far as the tide flows and 
reflows, is primd fs^eie in the Crown, and the right of , 
fishery primd fade in the public. But for Magna 
Chatta, the Crown could by its prerogative exclude the 
public from such primd fo/^ie right, and gm&t the 
exclusive right of fishery to a private individual, either 
together with or distinct from the soil. Ahd the Great 
Charter left untouched all fifiheries which Were made 
several to the exclusion of the public by act of the 
Crown not later than 'the reign of Henry IL If evidence 
be given of long enjoyment of a fishery to the exclusioa 
<^ others, of such a character as to establish that it has 
been dealt with as of right as a distinct and separate 
property, and there is nothing to sjbow that its origin 
was modem, the result is not that you say this is a 
usurpation, for it is not traced back to the time of 
Henry IL but that you presume that the fishery, being 
reasonably shown to have been dealt with as property, 
must have become such in due course of law, and there- 
fore must have been created before legal memory." 

The precise meaning of this chapter of Magna Charta 
was a good deal discussed in the recent case in Ireland 
already referred to/ in the coarse of which some of the 
preceding opinioijs of learned judges were given, and 
which arose in this way. The plaintiff brought an 
action for bjfeaking and entering his several fishery in 
the river Shannon, and the defendant set up as a defence 
' ' 1 Malcolmson y. O'Jka, U Ir. 0. L. B. 
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that the river was a navigable river^ and the public bact 
a right to fish thera The plaintiff put in evidence a 
patent of Queen Elizabeth, putporting. to gr^nt the 
several fishery in question; and the; defendant con^ 
tended> among .other things, that the sovereign sinc^ 
Magna Charta had no power, by patent or otherwise-, to 
create a several fishery in a nsiivigable river. It wa9 
held in the Court of' the Irish Exchequer Chamber tbtU^ 
the grant by Elizabeth, and user under it, yrete nO evi- 
dence of a gnmt before Magna Charta. But the House 
of Lords reversed this jttdgment, and held that the 
fact of the Crown dealing with such a right in the days 
of Elizabeth was primdfaeie evid^!ftoethat the right had 
originated in a legal xaanner ; that is, had been exer- 
cised before the date of Magna Charta.^ 

What Fish may be caiight m the Sea. — PrmAfcuci^ 
any one of the publise may eatcdi in the sea and navi- 
gable rivers every kind of fish oar inhabitanft of the 
main without any restriction m qualification.; and 
where an individual in the manner before mentioned 
has acquired an exclusive or several right of fishery vxt 
these places he also may do the same. But there is an 
exception at common law, and confirmed by statute^ 
with regard to what are called royal fish. Certain 
statutes^ more or less ancient, also imposed restrictions 
as regards young fish; but these are now nearly aU 
repealed, and the chief restriction now in force applies 
to salmon, which will be treated of separately." 

CrowrCs Right to Royal Fi^. — ^At comimon law, the 

* See Malcolmson r. (TDea, 9 L. T. N. S. 9. ,• 9 H. L. Ca». 

• See iww«, Chap. VIII. 
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Grown*s right to the royal fish caught in the territorial 
seas was recognised as a franchise.^ The right was 
confirmed by statute, for 17 Ed. 11. st. 1 (a.d. 1324), 
enacts that the king shall have wreck of the sea through- 
out the realm, whales and sturgeons taken in the sea^ 
or elsewhere within the realm, except in certain places 
privileged by the king. Hale" includes the porpoise 
as a royal fish, and also great fish that come under no 
known denomination ; but he seems to refer to what . 
was the law before the. above statute. Certain customs 
also once prevailed as to dividing.the whale, and giving 
the head to the king and the tail to the queen. It is tp 
be observed that it is only whales and sturgeons caught 
within the realm which so belong to the Crown; in 
other words, within the limit of the territorial seas ; and 
hence, if the whales are caught in the open sea, as in 
the Greenland fisheries, they belong not to the Crown, 
but to the first taker,, according to the rules^ or customs 
iu force. in those localities.^ 

This franchise of the Crown as regards whales and 
stoi^eons may be conveyed to the subject, who may 
accordingly establish his right. to the royal fish by 
grant or by prescription. By prescription he may have 
the right either in gross, or as appurtenant to an honour, 
manor, or hundred.* 

Totmg Fish oth&r than Salfnon, — ^The statute 1 Eliz. 
c 17 imposed restrictions on the taking and filling of 

1 PL Com. 815 ; Stauu. Prerog. c. 11 ; Bract. 3, 8, 5 ; Britt 26 b. 

* De Jut. Mar. c, 7. 
^ See ante, p. 7. 

* Hale, De Jur. Mar. c. 7. 



26 FMHEEY LAWS OF ENOLAKD. 

young fish and spawn, including salmon. That was a 
temporary act, which was finally made perpetual by 
3 Ch. I. c. 4, § 4. But the Salmon Fisheries Act, 1861, 
24 & 25 Vict. c. 109, Sched., after repealing the statute of 
1 Eliz. c. 17, so far only as regards salmon, in the next 
sentence repealed the 3 Ch* I. c. 4, § 1, which was the 
only enactment which kept 1 Eliz. alive and made it 
perpetual. Hence the sole prop of the statute 1 Eliz. 
c. 17 was thereby taken away.^ The Salmon Fisheries 
Act, 1861, also repealed many subsequent statutes 
dealing with young and unseasonable fish, so that, 
except as regards salmon, as that word is defined in 
the Act of 1861, the only restrictions now imposed on 
the destruction of young or unseasonable fish are con- 
tained in the statute of 1 Geo. I. st. 2, c. 18. Formerly 
there were various regulations contained in statutes as 
to herrings, oysters, eels, pilchards; and though there 
is still a series of statutes in force as to herrings, the 
only other fish protected by statute is the salmon and 
the fish included in the statute of 1 Geo. I. st. 2, c. 18. 

The only statute which, as already stated, now con- 
trols to a small extent the right of fishers in the sea to 
catch young fish, is 1 Geo. I. st. 2, c. 18. Everything 
in that statute relating to salmon was repealed by the 
Salmon Fisheries Act, 24 & 25 Vict. c. 109, and relat- 
ing to the supply of fish to the Market of Billingsgate 
by 9 & 10 Vict c. cccxlvi. ; and though, owing to the 

^ The authors of the Statute Law Revision Act, 26 & 27 Vict. c. 126, 
treat the act of 1 Eliz. c. 17 as still in force ; but if the premises abore 
stated are correct, it is difficult to see how the conclusion can be 
resisted that the statute is repealed, whether this Was done inad- 
vertently or not. 
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multiplicity of the subaequent statutes on the aubject 
of fish, it is difficult ta spe^ik with certainty how far 
the outstanding enactments may not be further quali- 
fied, there seems to be no statute which directly or 
indirectly repeals the earlier sections. Those unrepealed 
sections relate to the size of nets and the sale of 
Tjnsizeable fish.^ 

Herring, Cod, Ling, &c. — ^The herriag fisheyi^^ aife 

^ The enactments are as follow : If any person or persons shall nse 
at S0a upon the coast of England any trawl-net, drug- net, or set-net 
whatsoever, for the catching of any kind of fish (except herrings, 
pilchards, sprats, and layiduian) which hath any mesh or moke of less 
size than three inches and an half at least from knot to knot, &c. all and 
every such person or persbns so offending shall forfeit all and singular 
such net or nets so used cotitrary to the intent and meaning hereof^ 
and also for every such offence the sum of £20, and in default of pay- 
ment of the said £20 or of sufficient 'distress, the offender to be impri- 
soned in like manner during the space of twelve months. — 1 Geo. h 
st 2, c. 18, § 4. 

Every master of a smack, boat, ship, &c. in which fish shall be 
blought to shore contrary to the apt, incurs a penalty of £20. — 
Ibid. § 2. But eels, stockfish, anchovies, stm^epn^ botarge, and cavear 
are'exempted from the act, §^3. Of the penalties; one moiety shall 
^ to the informer, and the other moiety thereof to the x>eor of the 
t>aip[^. — Ibid, § 5. Such net or nets shaQ^ VjiC'Wim^uat of a justice, bc» 
publicly burnt. — Ibid. § 6, 

If any person or persons shall bring to shorQ. in England, sell, offer 
or expose to sale, or shall exchange for auy other goods, matter, or 
ihfng, any unsizeable fish, that is to, s^ : bret, turbot, brill or pearl- 
codlin, whiting, mullet, bass, plaice, soles, or flounders, which shall 
not be of the sizes following : bret or turbot, 16 inches ; brill or pearl, 
1.4) inches ; codlin, 12 inches ; whiting, 6 inches ; bass or mullet, 
3^ inches ; sole, 8 inchps ; plaice or dab, 8 inches ; flounder, 7 inches ; 
all anfl every person so offending shall, for every such offence, forfeit 
all and every such, ui^^izeable fish so brought on shore, sold,' or offered 
1^ exposed to sale, or exchanged, as aforesaid, to the poor of the parish 
or ph^je where such offence shall be committed, and also shall for every 
such ofi'oiice forfeit and pay the sum of 20*. &c. — Ibid. § 7. Imprison-j 
ment is in lieu of the penalty, § 8. The prosecution must be com- 
menced within one month after the offence is committed, § 9. 
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now the chief sea fisheriea subjected to specialcontfol. - 
Certain commissioners are appointed for the purpose of 
supervising this branch of the fisheries, and- many 
minute regulations are laid down in the^ statutes ami 
in their bye-laws, as to the packing, salting, and export- 
ing of herrings. The commissioners are also empowered; 
to regulate the cod and ling fisheries.* The herding fishery : 
is lawful all the year round.^ 

The convention between the United Kingdom and 
France fixed the size of the nets* to be used in the her- 
ring fisheiy at not less than one inch from knot to knot,* 
The statute 14 'ft 15 Vict. c. 26, § 6, prohibited- trawl 
nets, and all nets except drift nets, to be used in the 
British herring fishery. The statutes in force contain ' 
numerous details relative to the herring trade which do * 
not fall within the scope of this work.* 

Pilchards. — The pilchard fishery carried origin the bay 
of St Ives, in the county of Cornwall, is regulated by 
the statute 4 & 5 Vict. c. Ivii. That statute contains 
many minute regulations as to the mode in which the 
fi'shing-boats are to be engaged ; but a statement of the 
details is not within the limits of this work. 

Rights of Fishermen in sea and pvhlic Rivers as to 
adjacent Land. — ^Though the public have a right to fish 
in the sea and navigable rivers, they have no right 
to make use of the adjoining land for the purposes of 

I 1 Wm. IV. c. 64, § 4. 'As to Scotland, see post. 

' See arUe p. 13. 

* The statutes in force in England are : 48 Geo. III. c. 110 j 56 
Geo. III. c. 94 ; 1 Geo. IV. c. 103 ; 1 & 2 Geo. IV. c. 79 ; 5 Geo. IV. 
c a4 ; 1 Wm. IV. C..54 ; 6 & 7 Vict. c. 79 ; 10 ft 11 Vict c 91 ; 14 . 
ft 15 Vict c. 56 ; 21 ft 22 Vict c. 69. As to Scotland, es^pqa. 
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their fishery, either in the way of fixing their nets 
by stakes, drying their nets, drawing them ashore, or 
othertfise. Such a right w»tdd be inconsistent with* 
the nature 6t permanent private property/ In some 
places, Tiowever, a custom has been held good according 
to an ancient case in the Yearbooks," by which the 
*fehennen of certain localities were entitled to dig the 
"soil to place stakes for drying their nets. The opinions 
of the judges in that case as regards the general right 
afe loose, aftd would* almost warrant the right as inci- 
dtemt to ft ptrblic' fishery generally; But Hale * treats 
tiiat ease as one of local custom for the fishermen of 
Kent only.*^ Indeed, as there is no right of towage on 
the banks of navigable rivers * incident to navigation, 
which is a much higher right than^ that of a public 
fishery, it would follow that there is no similar implied 
right of using the land in furtherance of a fishery:* 
And a person who has a mere common of fishery can- 
not cut the grass growing at the edge of the banksJ 
Nevertheless, the custom has been held good in the 
^case already mentioned^of the fishermen- of Kent," and 
iti a similar case where 'fisliermen of a certain vill were 
held entitled to dry their nets on a particular close ;® 

1 P«r Holroyd, J. in BlimdeU y. CaUeraU, 5 B. k AM. 209. 
, « Yearbook, 8 EcL IV. 19. 
'» De Port. Mar. 86. 

* See also, per Holroyd, J. in Blwndell v. CcUt&rcai, SB.* Aid. 296. 
8 BoZZ V. iJerfejr^, 8 TiB. 253. 

< See also Blwndeil v. QaUerqM^ 5 B. h Aid. 295. 
7 Yearbook, 13. Hen. Vm.* 15 b. 

* Af^ai Bro: Abr. Customs pi, 46. . • 

* Yearttotik, Tr. 1« E<L IV. f. 29 A. pi. 7 ; BXmMl r. Catteratl, 5 
B. & Aid. 295 ; Padvnck y. Knight, 7 Excb^ 861; 
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and in another ease to dig gravel on the shore for 
ballast.^ In cases of grants to an individual, it is often 
a question of constnictioii whether a right to use the 
banks was impliedly granted^ and this depends on 
whether it was necessary to the elcercise of the fishery 
that such banks should be used." If rights of this kiiid 
have been exercised for thirty years in case of a 
common, or twenty in case of an easement, this user 
will be evidence of a grant.' 

Thus, the lessees of a fishery in the navigable river 
Derwent brought an action on the case against the 
lord of the manor, for disturbing them in the right of 
drawing nets to land on the river banks. The lands of 
the defendant had been conveyed by the owner of the 
fishery iii 1774 without any special reservation as to 
the right of landing nets. The jJlaiiitiffs had^ however, 
fot thirty years and upwards been in the practice of so 
using the banks. The court held that it was for a 
jury to presume firom the evidence of enjoyment a 
grant of the right to laiid iiets to the owner of the 
fishery by some owner of the close since 1776. Dallas, 
C. J. said : " A mere lapse of time would not of 
itself raise against the owner the presumption of a 
grant. When it does, the inference is also drawn from 
accompanying facts ; and here, where there is no direct 
evidence whether or not the owner of the land had any 
knowledge of what passed, the inference to be drawn 
must in a peculiar degree depend on the nature of the 

^ Mayor of Lynn Regis v. Taylor, 3 Lev. 160; 
•^See Bi V. Ellis, 1 M. & S. 666. See also, Co. Litt. 59 b ; Idfford^s 
cade, 11 Rep. 52 ; 1 Wms. Saund. 823 n (6) ; Shep. Touch. 89. 
» 2 & 3 Wm. IV. c. 71. 
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accompanying facts ; and the presumption in favour of 
a grant will be more or less probable as it may be more 
or less probable that those facts could not have existed 
without the consent of the owner of the land. The cir- 
cumstances proved in the present case were sufficient 
to leave to a jury as circumstances from which the know- 
ledge of the owner, and his acquiescence on the suppo- 
sition of a preceding grant, might fairly be presumed' * 

Darnage cUme while Fishing, — ^Where a person bond fide 
exercising his right of fishery does damage to adjoining 
property, he is expressly exempted from punishment 
under the Malicious Trespass Act, 24 & 25 Vict c. 97. 
For, by sect. 52, it is enacted that nothing in that act 
contained shall extend to any case where the party 
acted under a fair and reasonable supposition that he 
had a right to do the act complained of, nor to any 
trespass not being wilful and malicious committed in 
hunting, fishing, or in the piursuit of game ; btit every 
such trespass shall be punishable in the same manner 
a» if this act had not been passed." It is true that the 
party may sometimes be liable in a civil action, but if 
he acts lon&fideYiQ cannot be punished as for a criminal 
offence in a summary way by justices of the peace. 

Fishing as an Ohstirwctian to Navigation, — ^The right 
of fishery in the sea and navigable rivers is subordinate 
to the right of navigation, and where both are income 
patible the fishermen must give way to the navigation? 
of vessels.* Each party must, however, use his rijght 
so as not to interfere with the other ; and hence, if there- 

^ Gray v. Band, 2 B. & B. 667. 
* Anou. 1 Campb. 617 n. 
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is ample room for a navigating vessel to pass, it ought 
to do S05 without interference with the station of the 
fishing vessels. - In the sea no collision is likely to 
occur; but in navigable rivers it may be often neces- 
sary for navigating vessels to interfere with the fishing 
vessels. - Where the rights of both parties are incom- 
patible,- the above rules must be observed; the navi- 
gator is entitled to pass at all hazards ; but he must do 
the least possible injury to the fisherman, for he is^in 
the exercise of a lawful right, though it is to the above 
extent a subordinate one. 

Fishing 'inrPvhlic Nawiff Me Rivers, — The right of the 
public to 'fish in public navigjibte rrreys is put on the 
same footing as the right ta^^sh in the territorial sea, 
and the creelcs and arms thereof. None of the authority 
seems to define what is a public navigable river, though, 
prmd fa^, it would jijpem to ^ generally regulated by 
the test whether the tide ebbs and flows. Hale observes 
that an arm of the sea is where the sea flows and re- 
flows.' Lord Mansfield obseived,* " How does it appear 
that this is a navigable river ? The flowing and re- 
flowing of the tide does not make it so, for there are 
many places into which the tide flows that are not 
navigable rivers, and tie place in Question may be a 
breek in one's private estate." But this was said in 
refereince to an attempted indictment for not repairing 
ia creek where the tide used to flow and reflow. 

It can scarcely be doubted that there are, or may be, 
places where the iide does not flow and reflow, and yet 

^ De Jut. Mar. p. 1, c. 4. 

» Mayor of Lynn t. Turner^ Cowp. Z^\ Lofft 566. 
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aire navigable rivers. In such a case the law seems to 
be, that, though the river may be navigable, and tliereby 
a highway for the Queen's subjects as far as navigation 
is concerned, yet as regards the right of the public to 
fi^h there, that is bounded by the limit of the flow of 
the tide. This seems to follow from the authorities.^ 

Wears and Fioced Apparatus for Fishing in Rivers.r^ 
The right to make use of the shore is, as has been seen, 
not an incident of a right of fishing .in the sea, or a 
public navigable river, for the shore beyond high water 
mark is private property, and sometimes the foreshore 
is so also. Nor, on the other hand, would the owner of 
the shore be entitled to fix any apparatus to his land, 
stretching into the sea, so as thereby to facilitaite and , 
enlarge the right of fishing which he has as one of the:: 
public. K he were to do so, this would be a nuisance 

^ Hale (De Jure Maris, c. 2, p. 8) says : ** For as the common high^ "^ 
ways in the land are for the common land passage, so these kind of* "^"^ 
rivers, whether fresh or salt, that bear boats or barges, are highways 
by. water ; and, as the highways by land are called aM(B via regice^ so 
those public rivers for public passage are caUed fiuvii regaleSf and haut 
strtavns le roy ; not in reference to the propriety of the river, but to " 
the public use ; aU things of public safety and convenience being in a 
special manner under the king's care, supervision, and protection. 
And, therefore, the report in Sir John Davies of the Piscary of the 
Bann, mistakes the reason of those books that call them streams- le roy^ 
as if they were so called in respect of propriety, as 19 Ass. 6, Dy. 11 ; 
for they are called so,' becaiise they are of public use, and under the 
king's special care and protection, whether the soil be his or not." In 
the case of the Fishery of the Bann, Bav. 57, it is said: ** Every navi- 
gable river, so high as the sea ebb's and flows in, it is a royal river, and 
the fishery of it is a rqyal fishery, and belongs to the king by his pre- 
rogative ; the reason for which the king hath an interest in such navi- 
gable river so high as the isea flows and ebbs in it is, because such river 
participates of lie natiure of the sea, and is said to be, a branch of the • 
sea so far as it flows. 
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and an obstruction to navigation, and also to other 
fishermen^ who, if they found the apparatus prevented 
them exercising their own public rights of fishery, might 
abate it. If, however, tiie owner of the shore, as fre- 
quently happens, has a several fiiihery in the sea or 
monlli of a river, there is nothing to prevent him 
makiag use of the shore in this manner, provided only 
he does not interfere with the navigation. It is seldom, 
however, that any structure or pei-manent apparatus is 
atta<^ed to the sea shore, where the sea is open, though 
a practice has existed from the most ancient times of 
erecting wears in navigable and other rivers, the object 
of which was to facilitate the catching of fish. 

The? right at common law of a riparian owner, who is: 
owner of. the several fishery in a navigable river and the 
bed of the river, to erect a wear, by which is meant a 
fixed structure in the bed of the river, the object of which 
is, either by means of an apparatus which there catches 
them, or by impeding their progress, to prevent all or 
nearly all the fish from passing upwards to the fisheries 
of the upper owners is left somewhat obscure on the 
authorities. The obstruction, so far as it hinders the 
navigation, may be said to be clearly a nuisance, and as 
the interests of navigation are paramount, this effect 
ought first to be considered ; but so far as it affects only 
the fisheries of the other owners of the river, there is 
also ground for saying it is illegal, at lea^t a cause of 
action at common law. Such a doctrine seems to be 
assumed in several eases. The Crown, however, seems, 
in ancient times, not only to have granted a several 
fishery to an individual in navigable rivers, but also to 
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have granted to the subject the right to erect a wear, 
and this was found so prejudicial that Magna Gharta 
contained an express clau[se on the subject The effect 
of that statute on the existing law is stated by Hale.^ 

1 Hale (De Jur. Mar. c. 5) says : " Thougli tlie kmg hath, primd 
facie the right in the arms and creeks of the sea, communijure, and in 
common presnmptioD, yet a subject may have such a right. And this 
he may have two ways : — 1. By the king's charter or grant, and this is 
without question. 2. The second right is that which is acquired or 
acquirable to a subject by custom or prescription. " After referring to a 
case, he proceeds : ** Upon which record these things are observable : — 
1. That a 8ubjec,t may by prescription have a wear in the sea, and con- 
sequently haye an interest below the low .water mark, for probably 
wears be such. 2. That yet, if it be a nuisance to the passage of ships, 
it may be abated. In many considerable arms of the sea that were 
nav^ble rivers, and flowed and refiowed with salt water, divers t 
I>ersons had wears and local fishing sluices. It is true that by the 
statute of Magna Charta, c. 23, * omnes kidelli deponantur decetero 
penitns per Thamisiam et Medwayam per totam Angliam ni^i per oos- 
teram maris,' — 'All wears from henceforth shall be utterly put down 
Jby Thames and Medway, and throught all England, except by the 
.sea-coast' And this statute was seconded with others that were more 
efiffectual, viz. 26 Ed. III. c. 8 ; 1 Hen. IV. c. 12 ; 12 Ed. IV. c. 7. 
And by force of these statutes,. wears that were prejudicial to the pas- 
sage of vessels were to be pulled down, and accordingly it was done in 
mai^ places. But that did no way disaffirm the propriety, but only 
.rennoye the annoyance, which, aa before is shown, was not to be allowed 
in an inland river, if it be a common passage. The exception of wears 
upon the sea-coasts, and likewise frequent examplep, some wh^eDf a "e 
before mentioned, make it appear that there might be such private 
interests, not only in point of liberty, but in point of propriety, on the 
sea coast, and below the low-water mark, for such were regularly all 
wears. But as by the statutes 25 Ed. III. c. 4 ; 45 Ed. III. c. 2 ; 
1 Hen. IV. c. 11, and other statutes, the erecting of new wears and 
hancing of old is provided against in navigable rivers ; and by other 
instatutea particular provision is made against wears new or old 
erected on particular posts ; so, by the statute 3 Jas. I. c. 12, all new 
wears erected upon the sea-shore, or in any haven, harbour, creek, or 
within five miles of the mouth of any haven or creek, are prohibited 
aoder a penalty. But in aU these statutes, though they prohibit the 
thing, yet they "do admit that there may be such an interest lodged in 
ABibject, not only in navigable rivers, but even in the ports of the aea 

d2 
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SUU'iUmyfbs. to Wears. — Coke, in refei-ence to thi^ 
clause of ^agDa Charta, says: "Kidelli is a proper 
word for liTpeu, wears, whereby fish are caught, and it 
appearetb by (Jlauvil that this purpresture was for- 
bidden by the eommon law, purpresture meaning the en- 
croaching or making several to oneself that which ought 
to be common 'to' many.^ The "kidelli " did not mean 
such wears as might obsjbruct the navigation.* Whether, 
therefore, wears »^areillegal^ or not at common law, they 
may still be lawfully maintained, and their legality ia 
undoubted, if they are of ancient origin. 

The right to maintain a wear in a public, pavigable 
river came in question in a case in 1838, as to the river 
Severn.' A wear existed on that ri^ver betweeji "Worcester 
and Shrewsbury which was claimed by the plaintiflE, and 
the defendant threw it down as a nuisance, on the ground 
tliat'it obstructed the navigation. This trespass was the 
cause of action. ' The plaintiffs at ihife irhil gaVe evidence 
of the antiquity of the wear, beginning -^yith Dpomsday- 

tself, contiguous to the shore,, though .below the low-water mark, 
whereby a subject may not only have a liberty, but ,ttlso a right or 
propriety of soil. Bi^t yet this that Ihave. said must be taken with 
tliis aUay, which I haveMn part premised :— .1. That'thiS' interest or 
right in the subject may be so used as it may not occasion a common 
annoyance to passage of ships or boats ; for that is prohibited by the 
common law, and these several statutes before mentioned, viz. erecting 
new wears, inhancing old, fixing of pikes or stakes and the like, in 
order to ftshing ; for t\iQ jxts lyHvcUma that is acquired to the subject, 
either by patent or prescription, must not prejudice the jus publicum 
wherewith public rivers or arms of the sea are affected for public use. 
2. That the fishing that a subject hath in this or any other private or 
public river or creek, fresh or salt, is subject to the laws for the con- 
servation of fisli and fry, which are many." 

* ^ I^is*- * Chester Milt Case, 10 Rep. 137 b. 

9 ]yiUi(in\$ V. iri^cp^j'-S A. & E. §14. 



book, and contended that, whatever be the power of 
the Crown in modem times, there was a right in the 
Crown before Magna Charta, to erect or grant to a 
subject the right to erect a wear, even though it might 
obstruct the navigation. The main question, therefore, 
was, as to whether the right of the (JroWn, even before 
Magna Charta, to erect weats was subject to tht^ 
paramount right of the public to have freedotii of 
navigation..' The Court inclined to hold that, at Com- 
mon Law, flie power of the Crown, even before Magna 
Charta, was subordinate to the right of the subject to 
&eejiavigatidn, and that the CrowH could not by any 
grant derogate from this public right of navigation, and 
that his grti^ must give way whenever the interests of 
navigation' requiri&d it. The* Court, however, also held 
that the pasaage in the Great Charter as to TddeUi did 
not apply to wears which obstruct navijgation, but only 
to open wears for catching fish. That that statute^ 
therefore, left the law as it stood before^ and wears 
would have been illegal altogether, but for u subsequent 
statute of 2«5 !EA 3, c. 4, which directed the destructi<Mi 
of all wears which had been set up in the time of 
Edward I. atid subsequently. This statute, the Cotirt 
held, was. a (vampromise of existing interests illegally 
acquired, and impliedly legalised all wears made befote 
that time, though, in strictness, they were illegal at 
Common LaV. They were not only protected against 
the speci^c measures mentioned in that act, but len'* 
dered absolutely legal. Hence, it follows, that if a 
wear in a, public navigable river be shown to be as 
ancient as the statute 25 Ed. III. it is legal 
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It sometimes bappens that the documentary evidence 
of Crown grants does not proceed back so far as Magna 
Cbarta ; nevertheless, if there is clear evidence of user 
back for a certain period, and evidence of a several fisheiy 
existing in the Crown at the furthest pointy this will be 
presumptive evidence that the fishery was originally 
granted before Magna Chartsu Thus, when the Duke 
0^' Devonshire brought an action of trespass for breaking 
Jus several fishery in the Blackwater, in the county of 
Cork, he produced a patent of James I. which granted to 
Jiis predecessors the soil and bottom of the river^ which 
was a navigable river, and enjoyment under the patent 
wss shown. The Court held that this was evidence that 
the Crown was seised in fee of t^e soil and bottom, and 
ef the several fishery at the time of the making of the 
patent Bushe, C. J. observed : " It is urged that there 
€an be no grant of a several fishery in a navigable river 
since Magna Chart{^ but that positionis not correct; such 
a fishery^ indeed, cannot since that time be created, but,< 
if it has existed before, it may be granted now, and non 
^amkU but that James the First was seised of a several 
£shery at the time of his grant, which woidd have 
passed by his patent* ^ So, with respect to the several 
fishery in the river Shannon, at Limerick, it was iield 
that the existence of a grant of Elizabeth (there being 
no antecedcLt evidence) coupled with subsequent usep, 
was| good evidence oi a grant by the Crown before 
Magna Charta.' 

ID. Devonshire v. Bodruft, 1 H. & Br. 332. 
* Malcolmsoji v. O'Dca, 9 H. L. Oas. 
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In another case' in 1806, the plaintiff sned the 
defendant for damaging his right of fishery in the 
river Ribble by wrongfully continuing a wear or dam 
across the river lower down, by which salmon and other 
fish were prevented £tom coming to the plaintiff's fisheries 
and sj)awning there, &c. . The facts proved were, that 
'^ defendant was entitled, according to the evidence of 
title he produced to maintain a wear at the spot in 
'q'uestion, but this wear had been made of brushwood, 
whereas he had lately converted it into a stone wear ^ef 
solid masonry. When the brushwood weir existed the 
salmon could pass through it, but after the^stone weoit 
was substituted, they could not do so, except occasionr 
ally at high flood. Lord EUenborough, C. J. said: " The 
erection of wears across rivers was reprobated in the 
earliest periods of our law, and were considered as 
public nuisances. Magna Charta and subsequent acts 
«0 treated Uiem, and forbade the erection of new ones, 
and the enhancing, straitening, or enlarging of those 
«^hich had aforetime existed. I remember that the stiHs 
-erected in the river Eden by the late Lord Lansdale, 
and the Corporation of Carlisle, whereby all the ffsh 
"Were stopped in their passage up the river, were pro- 
nounced in this Court to be illegal and a public nuisanoe. 
Though twenty years' aquiescence m^y i^^ind paities 
•whose privftte rights only are affected, yet the public 
liave an mterest in the suppression of public nuisanceB, 
though of longer standing." Judgment was therefore 
given for the defendant. 

1 Weld V, Hornby, 7 East 195. 
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In an Irish case^ the point was raised directly. The 
Marquis of Donegal, who was seised of the sole and 
several fishery in Loughneagh and the river Baiin, 
brought an action against Lady Hamilton, who was a 
lower proprietor on the Bann, for keeping divers cuts, 
wears, and traps across the river, by means of which 
the trout, salmon, and other fish which would have 
come from the sea, were prevented from coming into the 
plaintiff's fishery. Both parties held under grants from 
the Crown, the grant to the plaintiff being the prior 
grant. The question- was elaborately argued several 
times in the Irish Courts, and ultimately before the Irish 
House of Lords; and"" "judgment was given for the 
plaintiff,' ' 

1 HamitUin y. M. of Donegal, 3 Kidg; 1^ C. 267. 

' Fitzglbbon, L. C- in an^ elaborate judgment, s^ys : "Here it is t6 
be considered what are the respective rights of the ^ro|)rietors of thes^ 
fisheries, and what is the injury which the plaintiff complains of as 
done to his rights. And as to the first, it is cleai^that the plaintiff, as 
proprietor of the upper fishery, has a right to the full^j^^ssession of the 
water, the element of his fishery, in the same state, plight, and con- 
dition ia which he enjoyed it at the time wheA the corporation under 
wkom tie defendant deriyes^ obtained their grant from the Crown. He 
has a right to a free passage for fitih from the sea into his fishery ; and 
he has a right to catch as many fiSh as he can catch, by his industry 
and art which find theiv way into hiis fishery. It is clear that the 
defendant has the same rights as proprietress of the lower fishery. 
She has a right to the same full possession of the water to a fitje 
pa'^sage for fish from the sea intcv her fishery ; and she has a right 
abstractedly to catch every fish which finds its way into- her fishery;' 
which she can lay hold of by her art or by her industry. But in the 
exercise of this right she cannot alter the state, plight, or condition of 
the water of the plaintiff's fishery from the state, plight, and condition 
in which he enjoyed it at the time when the . corporation, under whom 
she derives, obtained their grant, to the injuiy of the plaintiff's fishery. 
Kor can she stop or obstruct the passage of fish &om ti^e sea into the' 
plaintifll's fishery in any manner not essentially necessary to enable 
her to exercise her right of catching fish in their passage up the river. 
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Aiiotter illegal OfbstrUction to fisheries was the prac- 
tice of attaching nets to the posts on river banks, 
by day and night, across rivers, which destroyed the 
brood and fry of fish. An ancient statute,' so far* 
back as 1423, prohibited this practice ; but that statute 
has been repealed by the Salmon Fisheries Act, 1861, 
though the restriction is renewed by sect 11 of the 
latter Act The practice, therefore, so far as other 
fish than salmon are concerned, rests in the common 
law, and it seems to be illegal at common law on the 
same ground as wears are. It must be borne in mind 
also that wherever there is a peculiar protection to 
Sainton, all fish of the same or larger ^ize have the 
benefit of it indirectly. 

Wear» and Eioced Nets illegal at Comrnon Lat^.-^lvL no 
case, either in England,^ Ireland, ot Scotland, has the 
point been dij^^tiiictly raised, whether the erecliiig of a 
wear or other fixed apparatus bt a river, and which is 

^niis, then, being in my judgment a Mr statement of the rights of the 
parties, plaintifi' and defend|int, it remains only to be considered what 
the injury is of which the plaintiff complains as the ground of this 
action. The injury stated is, that by means of four cuts, wears, and 
traps, kept and maintained upon the rocks in the defendant's fishery, 
divers large quantities of salmon and trout and other fish, which other- 
wise would, during the time aforesaid, have come from the sea and that 
part of the river Bann which lies below the plaintiff's fishery, into it, 
were obstructed and hindered from coming into it, by reason whereof 
the plaintiff's fishery is prejudiced and damaged and lessened in value. 
The verdict finds that the fish were obstructed and the rapidity of the 
current in each of the openings between the outs or traps was such as 
to prevent, obstruct, and hinder as many fish from going from the sea 
into the plaintiff's fishery as formerly. If the obstructions alter the 
coarse of the element, I have no hesitation in saying that that would 
maintain an action." See also I>iike of Devonshire v. Smith, Ale. & 
Nap. 442. 
1 2 Hen. VI. c. 15. .. > ^ 
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not objectionable as obstructing the navigation, but 
which obstructs the fish from passing upwards, is a 
ground of action at common law to a riparian owner 
' further up the' stream. la Scotland, as will be seen, 
the common law has long been merged in the ancient 
statutes which govern the subject. The nearest case is 
the Iriah case already referred to,* where a lower pro- 
prietor was held to havd a good cause of «c^pn against 
a lower proprietor for constructing a wear which had the 
effect of obstructing the fish. But in that case th6 jury 
found, as a fact, which was relied on by the Lord Chan-- 
•eellor, that the v/ear altered the current of the water s<> 
«s to prevent the passage of the fieh. Probably all 
wears must, in the same sense, necessarily alter the 
current of the water, and therefore an action would be 
sustainable. But on the other ground also, namely, 
that of obstruction of the fish^ a wear seems on prin* 
ciple to be a good cause of action to other riparian 
owners. So far as salmon, are concerned, the question 
is now practically provided for by the Salmon Fisheries 
Act ; but. as regards other fish, and where the Salmon 
Act does not apply, the question may still arise, and 
therefore is of some importance, seeing that there may 
be wears which do not substantially alter the current of 
the river, and in that respect stand on the same footing 
4s fixed nets. 

That both wears and fidced neti^ and all other appa- 
ratus which prevent fish passing to and fro, are illegal 
a,t common law, and form a good ground of action, seems 
to follow on principle. A fishery is merely one of the 
* HamiUm v. M of Donegal, 3 Kidg. P, C. 267. 
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natural nses of the water to which all riparian owners 
are entitled. Other uses of water are the use of it 
to water cattle, to drive a mill, for household pui^poses, 
&C. ; and it seems to be a principle of the common taw 
that is entitled to a moderate and not an excessive user. 
If any one riparian owner abstract the water to such an 
extent Uiat he substantially altei's the plight and volume, 
thereby injuring riparian owners further down the 
stream, it is well established that he ia liable to an 
action at the suit of the latter. That is a case of 
-excessive user, which can onjy injure those towards 
whom the current flows, and not those from whom it 
has already flowed, and who had previously had their 
use of the water. But a fishery is in its nature enjoy- 
able when the fish hove free passage. The right of a 
riparian owner may be injured by the acts t)f other 
riparian owners, both above and below him, but more 
frequently by those beneath him, seeing that fish are in 
some way connected with and come from the sea. If, 
therefore, one riparian owner fix a nfet or erect a wear 
which entirely obstructs the fish, he necessarily deprives 
the upper riparian owners from deriving from the water 
one of the uses to which they are entitled. Though one 
riparian owner may, by fishing by net or rod- ttt al Ihours, 
and by means of servants and assistants, tnay almost use 
up the fish as efifectually as by keeping fixed nets, this 
kind of user could not properly be a cause of action any 
more than one owner who has a larjge number of cattle 
would be liable to an action as against another who has 
no cattle, and so takes no use of the water. But it ijs 
otherwise where a total obstruction occurs. Hence, even 
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independently of any statute, any fixed apparatos in a 
river or stream which prevents the fish going up to the 
other riparian owners, is a good cause of action at 
common law, as it deprives him of one of the natiiral 
riparian rights. 

Sale of Fish, — ^Many ancient statutes were passed for 
the purpose of protecting the markets for fish against 
foreigners. Now all fish imported into Great Britain 
and Ireland are free from Customs' duty.^ 

Billingsgate is a free and open market for the whole- 
sale and retail sale of all sorts of fish.' It is regu- 
lated chiefly by a local Act, which recites many public 
Acts which were passed with reference to: >it^. and 
it is now only subject, like other markets, 'toMocal 
bye-laws. Formerly a toll of 2$. per cargo was levied 
on fishing : boats passing the N^re, but that is now 
abolished.*^ 

1 18 & 19 Vict c. 101. 
» 9 & 10 Vict, cccxlvi. 
a 22 & 28 Vict, c. 69. 
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CHAP. IV. 

DIFFERENT KINI^S OF FISHERIES ik POINT OF LAW. 

CONrUSION AS TO TERMS— STATE OP THE ATTTHORITIES AS TO DEFI- 
iriTIUKS — ^DEFINITION OF SEVBRAL FISHERY— MODE O'F USEE OF 
FISHERY — FREE, F.I^H^RY — ^JdISTINCTION BETWEEN FREE AND 
SEVERAL FISHERY — COifMON OF FISHERY — DIFFERENT KINDS OF 
COMMON OF FISHERY— ASSIGNABILITY OF RIGHT OF FISHERY — 
NOT AN EASEMENT— WHETHER FISHERY PASSES AS APPURTENANT 
TO LAND — FISHERY MAY BE SUBDIVIDED — GRANT OF FISHERY, WHAT 
KIND IS MEANT — WHETHER GRANT OF FISHERY CARRIES SOIL — 
RESULT OF AUTHORITIES — ^FISHERY GRANTED BY STATUTE— LBASB. 
OF FISHERY— ORDINARY LEASE OF LANDS WITH WATER — ^FISHERY 
IN STREAMS OF A MANOR— RATE ABILITY OF FISHERY. 

l^drnfusion as to Terms, — In the sea and navigable 
rivers the soil is in general vested in the Crown, and 
the public has merely a right of fishery there, or an 
individual may have the exclusive right of fishing in 
certain localities. In such a case it is not very material 
to consider the nature of the right. 

But in private streams and waters it is necessary to 
distinguish between the different kinds of right which 
m^ exist as regards the fishery, several phrases being 
current in the books and reports, such as a common 
fishery, a free fishery, a several fishery, a fishisry in 
gross, and a common of fishery. These phrases are not 
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very clearly defined and distinguished from each other. 
Judges, commentators, and reporters, indeed, diflTer so 
essentially, that no human intelligence can perhaps now 
reconcile them. 

State of the AutJwrities as to Defimtion of Terms. — ^The 
chief difficulty consists in precisely distinguishing the' 
phrases a free fishery and a several fishery. The oth«r 
phrases seem capable of a fixed meaning. 

Coke says,' *'A man may prescribe to have sepa-- 
ralem piscariam in such a water, and the owner shall 
not fish there, but if he claim to have communiam, 
piscarue or Khemm piscariam, the owner of the soil 
shall fish jthere ; all this has been resolved." Again,* 
" If one be seised of a river, and he grant a several 
fisheiy in the same and make livery of seisure secun- 
dvm formam chartce, the soil does not pass, nor the 
water, for the grantor may tabe water there, and if the 
river becon^e dry he may take the benefit of the soil> 
because a particular right only passed to the grantee, 
and the livery being secundum formam ithartce, cannot 
enlarge the grant And if a man grant aquam suam, 
the soil shall not pass, but the piscary within the water 
shalL"* 

1 Co. Litt. 122 a. 

» Co. Litt. 4 b. 

« Hal^ (De Jur.Mar. o. 1.) "One man may hare the river, and othera 
the soil adjacent, or one man may have the river and soil thereof,, 
and another the free or several fishing in that river." 

Again : "Fishery may he of two kinds ordinarily, via. the fishing 
with the neti" which may he either as a liberty without the soil, or as 
a liberty by reason of and concomitance with the soil or interest or 
propriety of it ; ox, x)th«rwise, it is a local fishing that ariseth by or 
tcom. the propriety of the soil ; such are gurgites, weares, fishing-places^ 
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Hargrave, in a note to Co. Litt. 122a, comments on 
the contrast between Coke and Blaokstone's descriptions 

brachiae, strachiee^ &c. which are the very soil it83lf, and so frequently 
agreed in our books. " — Harg. Ir. 19. 

In the Yearbook, 17E<LIV. 6 pJ. 6. Brian, C. J. says : "Thero is a 
great difference between a several and a firc^^iishery, for no man can 
have a several &(hery unless it bo in his owm soil, but I may grant a 
free fishery to twenty persons in my own pool. 

Holt, C. J. observes {Smithy, Kemp, 2 Salk. 637>: ** There are thrpe 
«prts o-f fisheries : 1. {:^everal fishery ; and there, he who had the 
fishery was owner of the soil, and tlierefore it is a good plea in an 
action brought b7 I^m that it is liberum tmetmrUum^ 2. Free fishery, 
which is whereithe right of fishing is granted to the grantee, and such 
grantee hath a property in the fish, and may bring a possessory action 
for them withont making any title. 8. Common piscary ; and thia 
was to be resembled to the case of other common, and he disallowed 
the authority of 1 Inst 122." Again {GMs v. WoUiscot, 3 Salk. 291), 
Holt, 0. J. says : '* A man may have a free fishery in his own soil, as, 
for instance, he may have a river in his manor, and another may hava 
a right of fishing there with him. " 

Lord ^liansfield, C. J. says {Seyyiunir v. Courtenay, 5 Burr. 216) : 
''This could not be a free fishery because no one possessed a co-ex- 
tensive i^ht with the plajatiff, and there could be no pretence for 
calling it a common of piscary. Consequently it was a several fishery. " 
" To constitute a several fishery it is requisite that the party claiming 
it should so far have the right of fishing, independent of all others, as 
that no person should have a co-extensive right with him in the sub- 
ject claimed." — Ibid, 

Blackstone (2 BL Com. 39) says : ** A free fishery or exclusive right 
of fiflhing in a public river is also a royal franchise. This differs from 
. a several fishery, because he that has a sever&l fishery must also be 
[or at least derive his right from] * the owner of the soil, which, in a 
free fishery is not requisite. It differs also from' a common of piscary 
before mentioned, in that the free fishery is an exclusive right, the 
commoB of piscary is not so i and, therefore, in a free fishery, a man 
has a property in ithe^ i A before they are caught, in a common of 
piscary, not till afterwards. Some, indeed, have co];isidered a free 
ishery not as a royal franchise, but merely as a private grant of a 
liberty to fiah in the several fishery of the grantor. But to consider 
such right as originally a flower of the prerogative till restrained by 



* These words within brackets were not in the earlier editiona. 
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of the tenns used, and says that " according to Coke, 
ownership of the soil is not necessarily included in a 
several fishery, and that common of fishery and free 
fishery are the same thing." And in referring to cases 
r, which seem to favour the opposite view, he says, " At 
the utmost the cases cited only prove that a several^ 
piscary is presumed to comprehend the soil till the 
contrary appears, which is perfectly consistent with 
Coke's position that they may be in different persons, 
and indeed appears to us the true doctrine on the 
subject As to, a free fishery, though for the sake of 
distinction it might be more convenient to appropriate 
free fishery to the franchise of fishing in public rivers 
by derivation from the Grown, and though in other 
countries it maybe so considered, yet from the langiiage 
of our books it seems as if our law practice had ex- 
tended this kind of fishery to all streams, \^&ether 
private or public, neither the register nor other bookis 
professing any discrimination.* In a recent case the 
doctrine of Coke seems to have been adopted as regar^ds 
a several fishery. An elaborate discussion on the sub- 
ject of what is meant by a ." several fishery " was enter- 
tained in a late case, by the Court of Exchequer Chamber, 

Magna Chartai and derived by royal grant previous to tlie reign of 
Richard I. to such as now claim it by prescription, and to distinguish 
it as we have done from a several and a common of fishery may remove 
some difficulties in respect to this matter with which our books are 
embarrassed ; for it must be acknowledged that the rights and distinc- 
tions of the three species of fishery very are much confounded in our 
lawbooks, and that there are not wanting respectable authorities which 
maintain that a several fishery may exist distinct from the property of 
the soil, and that a free fishery implies no exclusive right, but is syuo- 
nymous with common of piscary]" 
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arid it was held that a several fishery was primd facie 
to be assumed to be in the soil of the owner of the 
fishery, but it might be in the soil of another, and to an 
action of trespass for fishing therein, liberum tenementv/n^ 
was a good plea» to which the plaintiff must reply by 
showing a grant of a several fishery, or a prescriptive 
right to one.* In Kinnerdey v. Orpe, Doug. 66, the 
question was raised, but not decided, whether a persoi^ 
who had the exclusive right of fishery, but withoutthe 
soil, could declare on a several fishery. The lait and 
most recent case,* follows up the doctrifte that primS^'i- 
fade the conveyance of a severajt ^i^eiy carries with it 
the soiL ■>* ' 

Definition of Several Fishery. — ^It thus"^ appears that^ 
according to the authorities, it is difficult to give any 
precise meaiiing to the two ]^ds of fishery called 
eeveral and free fishery. |t will therefore be necessary 
to look at the nature of the right itself, in order to 
arrive at that definition which is most consistent, with 
the soundest authorities. A several fishery is the largest 
right of fishery known to the law. Whoever is the ■ 
owner of the soU beneath a river, not navigable, is also 
entitled to the exclusive fishery in the superinci^bent , 
water, and for want of a more definite name this is 
called his several fishery ; and. primd facie the owner 
of a several fishery is the owner of the soil also, for 
tl^e former right is originally an incident of the latter.T 

1 Eoif^rd y. BaxU\i, 18 Q. B. 426, 8 Q. B. 1016. 
a UivnbM y. UlUwatffr, Go. S L. T. N. S. 416. 
s JD. of Somerset y. Fogwdl^ SB. kC. 875 ; ffolfard y. BaiUy^ 13 
Q; B. Hi; MmnhallY. UUetwakr St€am Co. 8L. T. N. S. 416. 
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But.tlve owner of the soil and fishery may grant the 
severial fishery to, another by deed without passing the 
soil, ^thoiigh it will be a q^uestion of construption, if 
there is any ambiguity (Attending a particular case, 
whether the soil, did not also pass, or at least such use 
of the soil as is necessary for the use of the fishery. 

The result <jf the best authorities, ^nd of a sound 
consideration of, the natur,e of the subject-matter, seems 
to be this : A several ^h^iy is the exclusive right of 
fishing i]a a. certain plaqe. It belongs primd^ facie to 
the owner of the"sqil beneath, as an incident of sucli 
o^ynership of the soil. Though strictly speaking this 
use of the superincumbent water is included in the 
ownership of the ^oil, yet it may be separated frpm. that 
ownership and. conv.eyed by deed to a third party, who 
\^ d^ stranger tq the. soil. In the spa and navigable 
rivers a several fishery does not result^, from own^sliip 
of the. soil, which^ is in the Qrown, but from ancient * 
grant of th^ Crown, as fa? back aV Magna Qharta^ or, 
from \yhaj: iiji'jDlie^ a. grant,' by prescriptive user. In, 
private rivers and streams a several fisluery is one of the 
riparian rights. 

Mode arid Uses of Fishery. — Tlie owner of a s^vei:9.1 
fisbeiy is' primd jfoc/e, entitled to catch as mai;iy fish as 
his ingenuity or industry admit, provided he has. th,e 
whple.strea;n ; but inasmuch as the right of a private 
fishery,, in this event of other owners being entitled'to 
parts of the same stream, is to some extent held in 
common, and an rinmodera:t(rusex by ai;Ly one will pre- 
judice the rights of the others, he is at common law, 
as we .h^ye .ali:Q.ady.s.tijijted, boi^Mj^ to Exercise hia right ^ 
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ia the usual way, and so as not to injure or fuinihilat^ 
tjie rights of his neighbours. Hence, though as far (^s 
his right to the soil goes, he would be entitled to erisct 
a wear or similar contrivance adjoining his own laixcb, - 
yet if it lias the effect of stopping all the fish, <{f 
sensibly preventing them from passing upw£^rdfl to \h^ 
upper proprietors, he will be liable to an action on the ^ 
case.! And so, if he kept a net constantly fixed across 
the stream, having a similar cpnsequenoe, this would 
also be a ground of action. But if he confines himself 
to net or rod fishing, in the way usual among fisher; 
men, there is no limit to the extent to whicl^ he may 
catch the fish by this means. If the owner aiid ]m 
servants be constantly at work with rods and nets, . 
they may by mere industry destroy aq mapy fish .iu 
the course of a few months as ought to be d^es|;rpyed.^ 
by a wear or fixed net in a shorter timp, aiid th]xs thp ^ 
two kinds of user are only- in one sensp degrees of th^, , 
same thipg ; yet the exercise of the righ^ in the forn^^y 
manner is held to be legitimate, and its excess is no 
ground of action, whereas the latter is not so, notwith- 
standing the result to the other parties is idieptipal, qr 
nearly so.'* 

As regards salmon, the Salmon Fislieiy Act .contains 
various provisions on the subject of fixed nets :and 
wears, which are to be treated of in a separate chapter. 

Free Fishery, — The term free fishery, as has been seen 
in dealing with a several fishery, is used so loosely, in 
" ^ "■ ' '■/"'. 

^ Hamiltm v. Marquis ^f Donegal, 8 Eidg. P. C. 267 ; '^el9> r. 
Ii(fr}iby, 7 East. 195, '* " ' " 

^ namUtm^x. Marqiiis of Donegal, Z^i^.V J Q. %^7. .. •' •. 
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the aitthoiities, that no definite meaning can be at- 
tributed to it Lord Mansfield said it was a right of 
fishery which was co-extensive with the rights of others.* ^ 
Coke seems to favour the same definition, for he says^ 
"If a man -prescribe to Imye separatetn piscariam in 
a water, the owner shall not fish there; but if amaa.^^ 
claim to haye> commwmam piscarias, or liberam pis- 
cctriam, the owner of the soil shall fish there.*' * So 
in the Yearbook, Brian, C. J. says : " There is a great 
difiference between a several and a free fishery, for no 
man ca^ have a several fishery unless it be in his own 
soil ; but I may grant a free fishery to twenty persons 
in my own pool." ■ Holt, C. J. gives two definitions, 
the latter is this : '* A man may have a free fisheiy in 
his own soil, and another may have a right of fishing 
th^re with him." ^ Blackstone admits* that the books 
SLtt embarrassed with difficulties on this subject,^ and 
defines it as an exclusive right of fishing in a public 
river, and that a man has [a property in the fi^h there 
brfore they are caught. But Hargreave observes/ that 
both parts of the definition are open to dispute. " 

There being, therefore, little precision in the autho- 
rities, it is necessary to revert to first principles. We 
have seen that where A has the soil; and has not 
parted with the right of fishery in the superincumbent 

I Seffmourv, Courtfinay, 5 Burr. 2814. 
s Co. Litt 122 a. 
«17M.IV. 0pL5. 

* CNppisyi, WoolcoU, 3Salk. 291; see another account, Smith v. Kemp, 
2 SaUc 687. 

* 2 Bl. Com.u8, »* , 

* See ante, p. , 
?NotetaCa'titt.l22a. 



A\^ter, which is a right appartenant to. the soil^ he has a 
several fishery in such water, except where it iaa 
navigable river or the sea, aud where primd facie the 
whole public may fish. But if A grant to B, a strangeir^ 
the right of fishing along with A, then Jl and jB wfll 
have each a tvee fishery there^ . A may grant such a 
right to several persons in like manner, each of whom 
will have a free fishery. Such a grant can only he 
.made by deed, and it will depend on the words of the 
grant wltether and how far 4> after milking a grant to 
By can afterwards make a similar grant to (7, 2), and 
others, seeing that the more persons there are who 
share in such a right tlie less valuable does it becpmo. 
It is probably owing to this incident that a free fishery 
is not often piet with. It cldsdiy resembles a commpD 
of fishery, and the chief distinQtjpn between them seems 
in reality to be in their origija^ the free fishery being 
generally traceable to a specific, deed or grant, and thjp 
oommon of fishery being the growth of time and imme- 
morial user, which imply a grant. 

Distinction between Free and Several . Fishery, — ^The 
chief distinction between a free fishery and a several 
fishery is, that two or more persons concurrently and 
jointly hold the former, whereas the latter is exercis«4 
by one person exclusively. A free fishery, unlike a 
several fidiery, implies no ownership of the soil . It is, 
however, an incorporeal hereditament, and can. only 
be conveyed by deed.^ The remedies for its obstruction 
-aud invasion wUl be stated afterwards.^ 

The above distinction between the terms free and 

^ See ante, p. . '^ See chapter VI. 
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sevWal fishery is recognised in the bpiiiion of the judges 
in a recent case/ where Willes, J. observes: " So4e 
^ctission took place dnrihg the arguinent. as to tEe 
jproper name of such a fishery, wiiethcr it onght not to 
Mve been called in the pleadings, following Blackstone, 
a ' free ' instead oif a ' several ' fishery. This is more of 
the confusion which the ambiguous use of the woiii 
* free' has occasioned from as early as the Year book, 
7 H. 7 P. fo. 13, down to the case of Ho! ford v. Bailey, 
13 Q. B. 444, where it was clearly shown that the 
only substantial distinction is between an exclusive 
right of fishery, usually called several, sometimes free 
(used in 'free warren 0, and a right in common with 
others, usually called ' common of fisherj',' sometimes 
'ifree' (used as in free port). The fishery in this case 
1^ suflSciently described as a several fishery, which 
ineans aii exclusive right to fish in a given place, either 
•with, or without the property in the soil" For the 
r^iason already stated, the retention of the words several 
or exclusive fishery, and free or common of fishery, is 
advisable, and in that sense those words are uniformly 
used in this work. 

Common of FisAen/.—A common of fishery is the 
right of fishing'in waters which belong f o the lord of the 
inaiior, and is on the same footing as other commons. 
A commbh is a right, which is almost invaviaT)ly asso- 
ciated with existing manors, and is traceable to the 
customs which originally governed those manors, tlie 
practice having been for the lord to allow each of the 
tenants of the manor to pasture cattle or cut turf on the 
^ Malcolmson v. (XDeaj 9 H. L. Cas. 
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wastes, or to 6sli in the river or lake of the manor, the 
right being appendant or appurtenant to the copyhold 
estate, and in some rare cases being, severed therefrom 
and associated with the .person or in^gross. It is a very 
inconveiiient right, for it is seldom capable of being 
easily apportioned and expanded with altered circum- 
stances. The fidiery of the manor must necessarily 
be a fixed quantity; and if the lord were constantly 
carrying out new. plots of. ground, and letting it to 
copyhold tenants, each .being allowed to fish in the lord's 
water, the fishery must necessarily in time become dimi- 
nished, and ultimately, exhausted, for each fresh addition 
of a tenant mpro tarito a diminution of the rights of the 
.previ6usly existing tenants. Thus if a manor happen 
to be situated in a place which suddenly becomes 
populous, and the land is taken up for building pur- 
pbses, the new fenants would ipso facto be entitled 
to the right of fishery, if they were made tenants of the 
inaiior in the usual way, for the custom would extend 
to them, in which case the previous tenants 'would have 
an action against the lord for surcharging the fishery, if 
they found their right of fishery prejudiced. Hence 
the lord's power to increase indefinitely the copyhold 
tenants must necessarily be limited, so as liot to diminish 
the equal rights of the ' previously existing tenants. 
If the river or lake is large enough to satisfy the 
reasonable requirements of all the tenants, ancient and 
new, there is'ilo h^m dohe,' but otherwise if the right 
of the ancient tenants is practicaUyi prejudiced by' the 
fiishery being Overworked or surcharged. At* the same 
time, in estimating the inconveniences of such rights as 
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the cbi^mon of piscary, it is also to be recollected that 
the extent of. Ujper of the commonable right is always 
qualified bjr cuEltdm, and is restricted to certain periods 
of the year, and to the nsual modes of fishing; and 
moreover, except in the case of commons iBt.gross^ the 
quantity of fish which can be lawfully taken ia co- 
extensive with the reasonable requirements of the heuse- 
hold. Therefore, taking all these considerations together, 
it is obvious that the^^ight of common of piscary is one 
which in itself is necessarily limited in its nature, and 
exists almost exclusively by the ancient custom of 
manors, and is seldom created by modem deeds. It is, 
however, competent to grant a right of free fishery by 
deed, which nearly resembles a common of piscary.^ 

Different kinds of Common of Piscary. — ^A common of 
piscary is of three kinds : common appendant, common 
appurtenant, filitid common in gross.^ A common ap- 
pendant is a right inseparably annexed to the-possessieo 
of a particular house, and the extent of the right is 
measured by the reasonable requirements of the family. 
It is a right of a permanent nature attached to a house, 
and is not available to mere inhabitants or lodgers, but 
is restricted to him who has an estate or interest in the 
house.2 Hence it is that the inhabitants of a vill or city 
cannot prescribe for such a right, as there would be an 
uncertain measure of claimants.'^ 

A common of piscary appurtenant is a right claimed 

^ See Hargrave y. L, Congleton, 12 Ir. C. L. 362, as to an analogous 
case of common of turbaiy. 

' Gkiteward's case, 6 Bep. 59 a. 

8 Ordeway v. Orme, 1 Bnlst. 183 ; Tinnery v. Fisher, 2 Bolst 87 ; 
:Engli8h v. Bumelly 2 Wils. 268. 
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by a person in respect of a house not necessarily con- 
nected, by way of tenure or otherwise, with the locality 
of the fishery. The right must have been granted by 
deed within the time of legal memory.* It may also be 
severed from the house and land to which it is ap- 
purtenant.^ 

Common in gross is a right claimed by a person, not 
in respect of any land, but under a grant or, what is 
equivalent, by prescriptive user.' 

Nature of Right, and its AsstgncMlity. — The nature of 
a right of fishery proper is an incorporeal hereditament, 
and as such can be conveyed only by deed.* A licence 
of fishing is distinct from the right of fishery, and is at 
most only a justification for what would otherwise be a 
trespass. A licence is revocable at will, and in order to 
be binding, even for an hour, must be granted by deed.^ 

Fishery not an FaMmenl — The right to a fishery is 
classed among profits d prendre, and not among ease- 
ments ; ^ and a several fishery in a navigable river may 
pass as appurtenant to a manor.' 

Whether Fishery wUl Pass as Appurtenant to Land. — 
Much discussion arose in an Irish case, whether a 
fishery could be claimed by prescription, as appurtenant 

1 Cbutdmv, Slack, 16 East. 108 ; Pretty v. BiUler, 2 Sid. 87. 

' Lendet V. Harlop, 3 Keb. 60 ; Hayes y. Bridges, 1 R. L. & S. 890. 

» Co. Life; 122 a ; 2 Inst. 477 ; 4 Rep. 38. 

* Duke of Somerset v. Fogwelly 5 B. & C. 875 ; Bird v. Biggenson, 
^ D. & £. 696. 

» Per Parke, Km^Holford v. Bailey, 13 Q. B. 426 ; Hopkins v. 
MobiJison, 2 Lev, 2, ^ - .« . 

< Bland y. Lipscomhs, 4 E. jc B. 713 n ; Wickham' y. Hat6ker, 7 
M. & W. 63 

7 Bogers v. Allen, 1 Camp. 311. 
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to land, and it was held ^ that it coukl On this subject 
Finucane, J. thus lucidly expounded this matter : — " The 
question is, whether an exclusive right of fishing for 
oysters can be prescribed for as appurtenant to land, 
and whether it can be prescribed for as appurtenant to 
anything but that on which it is to be used. To consti- 
tute an appurtenance, nothing is necessary but that the 
principal and the adjunct should not be ejmdem generis, 
and that they be capable of union without repugnance 
or inconsistency. One corporeal hereditament cannot 
1)6 appurtenant, to another corporeal .hereditament, be- 
cause they pas^.'by the same solemnities, and there is 
no reason why one should be the principal niore than 
the other ; but incorporeal inheritances of every kind 
may be appurtenant to corporeal, and corporeal to 
ijicorporeal ones, provided t^ere 'be no inconsistency. 
^Vhether they be capalJe 6i being so unitfed, must 
depend on their several natures, and tbe terms of the 
grant by which they are, 6r are supposed to be created, 
for appurtenance is founded on grant, or on prescription', 
which supposes a grant. ... In fact, the true test of 
congruity between the principal and the adjunct is not 
the advantage which either may derive from the other, 
but the propriety of the relation between them, which 
mSy be found out by considering whether they so agree 
in nature and quality as to be capable of union without 
any incongruity. This is Hargrave's opinion; * feo it is laid 
down in 2 Mod. 144, a rent or any profit A prendre ixiay 
be appurtenant to a manor. Now what advant^e can 

^ Hayes v. Bridges, 1 R. L. & S. 390. 
* Co, Litt. 126 b, in notis. 
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a manor as a manor derive fixim such a rent ? None. 
The same reasoning will apply to a fishery. If it is a 
common of fishery that is claimed, it may be well con- 
lined to taking for private use, because otherwise the 
other commonors may be deprived of the benefit of their 
6bmmon. It may be therefore ai'gued that such a 
fishery could, be claimed only as appurtenant to a hous6, 
but there can be no reason for confining it to a houde • 
T^here the exclusive right is claimed, because the fishery 
much exceeded the quantity necessary for the consump- 
tion of the house. ' So that a fishery may be claimed as 
appurtenant to arty corporeal inheritance as well as a 
house." "'. J, i 

Fishery may be SvJhdivided.—A right of fishery is 
capable of sub-division into parts, and the party entitled 
to the complete right inay let part of it, reserving the 
rest to himself, just as a tenant of lands may let the 
game, which implies the right of entry to shoot. Thus 
an oystery may be let out of a general fishery.^ And 
so he who has a general fishery may let the rod and line 
fishing] only ; and if possession has been had, he can 
recover the rent under an indelitcUvs count for use and 
occupation, though there has been no grant by deed.^ 

In Grant of a Fishery, whfit kind is meant. — ^Where 
a person having a several fishery grants to another his 
fishery, without specifying what kind of fishery, the 
whole several fishery will pass, because the grant will 
be taken most strongly against tie grantor. A case in 

* Seymour v. Courtenay, 5 Burr. 2814; Rogers v. Allen, 1 Camp., 309. 
' Bolford V. PritcJutrd, 3 Exch. 793 ; Bird v. Higg&nson, 2 A. & E. 
696. 
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1657 ^ clearly shows this, where it was said : "It was 
resolved that if one who has a several fishery grant a 
free fishery, the grantee has a free fishery along with 
the grantor, but if he grant his fishery without saying 
more, the entire piscary will pass."^ 

In one case the plaintiff had granted to the defen- 
dant the mill, with all waters, streams, &c. necessary 
for working the mill, and usually held and enjoj^ed 
therewith, except and always reserved to the said Lord 
Paget, his heirs, &c. the right and privilege of fishing 
in the waters of the said mill. At the time of the 
grant Lord Paget had a sole fishery in these waters. 
The Court held that if there were words in the Eng- 
lish language which will not admit of doubt, they are 
these. Lord Paget had water ibr a mill, and he had 
a sole fishery^ and he grants the mill, with the^A/^ater 
for the mill, reserving the fishery, and the question is, 
whether the whole right ' of fishing is reserved, or 
whether a new right is created by it." The Court held 
the whole fishing was reserved.' 

Whetlier Grant of Fishery carries the Soil.— Where 
a lease or deed specifies merely the fishery or the fishings, 
without other terms, it is a question of construction 
whether the soil passes along with the fishery ; and it 
.seems prima facie that th^ soil does not pass.* There 
me, however, conflicting aufhorities,** or rather there is 

* Alderman de Londres v. Hasting, 2 Sid, 8. 

See also Co. Litt, 4 b, 122 a ; a7Ue, p. 
3 Lord Paget v. Milles, 3 Doug. 43. 

Co. Litt. 4 b. 
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a looseness of language on this subject corresponding to 
tte^Ioosehess of meaning attached to the word several 
fishery. Bayley, J. says it may be true that the owner 
of a several fishery must be presumed to be the owner 
of the soil, whei'e the terms of the grant under which he 
claims are unknown; but when they appear, and are 
such as convey an incorporeal hereditament only, the 
presumption is destroyed.^ And in a previous case he 
said : " I should doubt very much if .the grant of a 
fishery would convey the soil and everything under- 
neath it, such as all the minerals, though I can conceive 
that it may pass so much of the soil as is connected 
witii'^'th^ fishery." 2 Another rielason why the word 
fishery should not be held to canjy the soil, is this : 
inasmuch as it is sebled that a fishery is capable of 
being split into a fishery for oysters, for floating fish, for. 
salmon, &c. it would follow, if it be construed to draw 
the Boil, that by such grants it may be conveyed to as 
many persons as there are Afferent kinds of fish.' 

The point whether the soil passed with the grant of 
a fishery, has hitherto chiefly been Iraised iu questions 
on the construction of ancient deeds't^en in connexion 
witJi the subsequent user. 

The mode of construing and ascertaining the nature 
of the right df fishery were thus stated by Bayley, J. : 
" In order to form a judgment whether vthis was a grant 
of a4nere incorpor^ hereditament or not, we must look 
at the teriiis.of the grant, md iii what manner the 

' D. of Sommet v. Fogmll, 5 B. & C. 875, 

• R. V. Ellis, 1 M. & S. 665. , -> 

I Pf r Finucfaiei J. in Haifea r. Bridges, 1 Kidg. L, kS. 420. 
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grantee has from time to time exercised the thing 
granted. Now it appears that he has exercised, not 
merely the right of fishing, but of landing his nets on, 
the beach, or any part of the bed of the river, wherever 
he thought fit; and he also has been used to drive 
stakes into the ground for the purpose of affixing his 
net to them. There is, however, no privilege ^^anted . 
by the deed to use the beach or bed of the river for any 
such purpose ; there is none at least granted in express 
terms. But it is said it would pass as incident to the 
grant ; and if Jt were necessary to the exercise it might 
and would pass as incident ; but to, say that is beting 
the question, because it is assuming that it is necessary ; 
but of that the sessions were the proper judges.^ There 
are many instances of these rights of fishery being 
exercised without landing nets on the beach ojc bed of 
the river, or driving piles into the ground, such as the 
fisheries in the Thames, the Southampton and other 
rivers, wiich are carried on by means of boats alone for 
th,at purpose. Therefore it is not a uecQsaaiy incident 
to such a right as this that the party should have ^l^e 
privilege of landing nets on the beafih or of driving 
stakes. If, then, this be not an incidental privilege, Aor 
one which is granted in express terms, to what ^ls,e pan 
the exercise be referred except to its being a grant of a 
fishery of such a nature as conveyed at least the surface 
of the soil.- 

A deed which conveyed " a mes^uage^ tenement, boat- 
house, &c. and all the sea grounds, oyster-layings, shores 

^ The case in hand was aii appaal against a finding of justices. 
2 Per Bayley, R. v. ElliSy 1 U. & S. 606-7. 
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and fisheries," was held to convey the right of soil in 
the sea-shore between high and low- water mark, and 
not merely the oyster fishings.^ 

In another case, a deed gmnted " all that our fishery 
of the halves and halvendoles, with the fishings called 
Unlawater, with the appurtenants to the halves due 
and accustomed, within the river Severn, with all royal 
fishes there to be taken." The Court held this passed 
the soil, because whatever " the halves and halven- 
doles " precisely meant, they distinctly appeared to be 
of the nature of land, and the words " royal fish " ajs^p 
implied that the ownership of the soil went with it ' 
At all events, the Court held there was sufficient doi^bt 
to prevent them disturbing the order of sessions, which 
rated the fishery as including land.^ In like manner 
where, under an agreement, a tenant held th^ Asjbeiy 
of the pond containing sixty acres, called Alre^ford 
poiiij^ with the grates, &c. and also all the spi^arsedg^, 
flags and rushes growing in and about the said pond, 

^ S&tUoTi T, JSiraiDn, JJ B, & -€. 84^. . /'It seems to me," ^d 
Bailey, J. "the word sea-ground alone would have passed ^he eoil^ ; 
but then the words * oyster layiugg * are introduced, and it is said that 
from- tHosie words it is to be inferred tliat, by the words • 6ea grounds,' 
it. was intesded to e$>iivey a .privilege ^f laying oysters qq^. I thiiik, ' 
however, that these additional words may have been inti-oduced ba- 
caiue the grantor was uncertain as to the nature of the right which he 
had actually derived from the crown. '* Holroyd, J. also pbseryed that, 
in a grant it was not very mateiial which of the parts stands first. 
And Littledale, J. said that the words "oyster layings " would not of 
itself have passed the soil; but coupled with the word * 'shores, " it would. ' 

2 R. V. ElliSy 1 M. & S. em. Le Blanc, J. in that case relied on the 
expression, ** halves and halvendoles *' being explained by the useago 
tlu^ of fishenhen under it, for they used nets which lay on the beach 
or bed oftho river, And .sometimes they affixed one end of the net to ' 
a pole stuck into she bed of the river. t 
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and the right of cutting the sedge growing on land 
adjacent, &c. it was held that he was rateable to the 
poor, and that it might be taken that the fishery and 
the soil passed together.. 

In the easel of the fishery of the Banne,* it appeared 
that the king had the fishery of the Banne, a navigable 
river, as parcel of the ancient inheritance of the Crown, 
and James I. by letters patent granted to Sir K. 
McDonnell, in fee, the territory of Roul, parcel of the 
Co. Antrim, and adjoining to the river Banne, in that 
part where the fishery was ; and by the letters patent 
the king granted "omnia oastra, messuagia, &c,piscarius 
piscationes aquas aquaruin cursus," &c. ; and it was 
held that the fishery of the Banne. did not pass by the ^ 
grant of the land adjoining and by the general grant of 
all piscaries, for that it was a royal fishery, not appur- 
tenant to th« land, but a fishery in gross, and was by 
itself part of the inheritance of the Crown, and that 
general words in a grant by the king would not pass 
suqh a special royalty, whiqh .belonged to the Crown 
by prerogative.! 

The most recent. ca^e on this subject was where the- 
plaintiff brought an action of trespass against the « 

1 BuUer, J. said : "The fact of letting a fishery is sckfJ^Qient, and we 
mtist presume that the soil passed along with it." And.^A8hw«t, J. 
said ; "There is no doubt that a fisheiy is a tenenient, and that' ties- 
paM wiU Ue for an injury to it, and it may be recovered in ejeetment" 
This last observation is, of course, loosely expressed, for everything 
depends on what is meant by " fishery." The case only proves that, 
where the words are somewhat uncertain, and the sessions find the fact 
that the soil passed, the Court above will not reverse that finding 
without very elear words of graat.-^5. v. Alr^Md, 1 T. R. 858. 

* Davis ^5, 

? i>. of Somerset v. Fogmll, 5 B. & C. 875. 
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defendant for breaking his several fishery in Ullswater 
lake. In proof of his title, the plaintiflF produced a deed 
of feoffment, dated 1741, conveying to his predecessor 
a fishery in the locus in qvx>, on payment of- a yearly 
rent of 4d. to the lord of the manor. On this deed of 
feoffment livery of seisin was duly made. The Court 
held that the fishery must be taken to mean- a several 
fishery, and so presumably included the soil thereof. 
The Cotirt held that construction confirmed by the fact 
that a feoffment with livery of seisin indorsed would 
not be appropriate to the conveyance of an incorporeal 
right, although it might if 'the livei^ was secundum 
formam chartce so operate ; moreover, a free rent of 4d. 
was incapable of being reserved out of an incorporeal 
inheritance by a common person. 

Result of AutJiorities.'^-Tb^iigli if may now be taken 
as concluded by the above authorities that a grant of a 
several fishery, if nothing is known las to the ownership 
of the soil, will impliedly carry the soil, yet the result 
seems to be opposed to sound principle.* 

* That point was strongly put in the above case of Marshall v. UTIs- 
water Co, by Cockbum, C. J. ** It is admitted on all hands that a 
several fishery may exist independently of the ownership of the soil in 
the bed of the river. Why, then, should such a fishery be consideVed, 
in the absence of negative proof, as carrying with it the property in the 
soil? On the contrary, it seems to me that there is every reason for 
holding the opposite way. The use of water for the puqjose of fishing is, 
wheu^fh^ fishing* is united with the ownership of the soil, a right inci- 
dental and acQessory to such ownership. In a grant of the land, 
the water and the incidental and accessory right of fishery would 
necessarily pass with it. If, then, the intention be to convey the 
soil, why not convey the land at once, leaving the accessory to 
follow ? Why grant the accessory, that the principal may follow in- 
cidentally ? Surely such a proceeding would be at once illogical and 
imlawyeT-lLke^ The greater is justly said to comprehend the leaa; 
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Fishery granted hy Statute. — Sometimes the right of 
fishery is entirely the creature of agreement between 
the parties, and must depend on the constmction of the 
deed. Thus, where si canal Act provided that the owners 
of the lands on which a reservoir was made might let 
all the water out once in seven years, for the purpose 
of taking the fish therein, and the act also said that all 
the owners of lands through which the canal was made 
should have the right of fishery in so much of the canal 
as should be made over their lands respectively, it was 
held that the meaning was not that all the owners 
should have a tenancy in common in the fish caught on 
emptying the reservoir, but that each should take what- 
ever fish might be left on his own soil, each having a 
several fishery on his own land.^ 

So in a case where a canal was made through a 
manor, it was enacted by the local statute that " the 
lord of the manor should have the right of fishery of and 
in so much of the canal, cut, and reservoir as shall be 
made in, over, or through the common or waste lands 

but this is to make the converse of that proposition hold good. A 
grant of land carries with it, as we all know, the minerals wliidh may 
be below the surface. But who ever heard of a grant of the minerals 
carrying with it the general ownership of the soil ? Why should a 
different principle be applied to a grant of that w^hich is above tLc? 
surface of the soil, as the grant of the minerals is a grant of that which 
is below it ? Nor should it be forgotten that the opposite doctrine 
involves the startling and manifest absurdity that, should the water 
become diy, or be diverted froui natural causes, the fishery, which was 
the primary and principal object of the grant, would be gone, and the 
property in the soil, which only passed incidentally and as accessory to 
the grant of the fishery, would remain." To the above illustrations 
may be added the analagous case of the game of an estate, a grant of 
v;hich does not carry the soil. 
^ Snajpc V. Dobbs, 8 Mooro 23. 
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within the manor, and the owner of any other lands 
should have the like right of fishery in so much of the 
canal or collateral cut as shall be made in, over, or 
through his lands." It was held that the words 
" commons or wastes*' meant those commonable lands 
of which the soil was in the lord, and not open fields, 
where owners have rights of severalty ; and that the 
lord had a right of fishing only in the canal or cut over 
his lands and not in the reservoir.* 

Lease of Fishery, — A several fishery may be let to a 
tenant at a fixed rent, in the same manner as the 
shootings or gama Both are incorporeal hereditaments, 
and can only be granted by deed. Nor can a valid and 
irrevocable licence to fish be granted, even for an hour, 
except by deed.^ But the fishery may be let by verbal 
agreement; and even where no rent has been agreed upon, 
the landlord is entitled to sue the tenant for a reaspiiable 
rent iinder an indebitatus count for use and occupation,' 

Ordinary Lease of Lands inchcding Water, — In the 
ordinary case of a lease of lands including waters or 
streams, the right of fishery is necessarily implied as 
part of the general right to the soil and w:ater, unless 
the lessor specially reserve it. If, therefore, there is no 
special reservation of the right of fishery, the tenant 
and not the landlord will be the party entitled to the 
fishery. Properly speaking, the right cannot be reserved 
by the lease ; but, what is practically the same thing, 

^ Ormid Union Canal Co. v. AsJiby, 6 H. & N. 394. 

* Per Parke, B. in Holfcrrd v. Baileyy 13 Q. B. 426 ; Duke of 
Somerset v. Fogwelly 6 B. & C. 875. 
. 3 Solf(yrd v. Pritchardy 3 Exch. 793. 

F 2 
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the reservation is construed as a regrant by the tenant 
to the landlord.^ Indeed, a reservation is equal to a 
grants The reason why a tenant of lands has tha 
right of fishery in the waters or streams of the farm is, 
that the lease gives the exclusive possession of the 
banks, and of the riparian rights attaching to them, and 
fishery is one of these rights, and the lessor could not, 
without express power being reserved, come on the 
lands to exercise the rights of fishery. 

Fishery in a Manor, — With regard to a river, stream, 
or water within a manor, there is no presumption that 
the several or free fishery therein belongs to the lord of 
the manor; on the contrary, the presumption is m 
favour of the owners of the adjacent land.^ 

itatoMlity of Fishery. — A mere fishery proper, that 
is, an incorporeal hereditament, is not ratable to the 
poor under 43 Eliz. But if the fishery is coupled with 
the right to the Soil, as it may be under a grant gene- 
rally of the fishery, accompahied by proof of use of the 
soil for nets and stakes, then it is liable to the poor- 
rate in riBspect of the profits attachiiig to it.* 'Bayley, J. 
howeVer, doubted whether a grant of a fishery would 
convey the soil, and everything beneath it, such as the 
minerals,, though he conceived that it might pass so 
.much of the soil as is cbiinected with the fishery.^ 
Whether the mere grant of a fishery carries with it a 

1 See Oraham v. Ewart, 7 H. L. Gas. 231 ; Paterson's Game Laws, 

&C. p. 16. ,. .... .;,:«;; 

* Fer L. Mansfield, Seymaur v. Qmrtney, 5 Biirr. 2817. . , 

* Larrib v. Neivbiggin, 1 C. & K. 549. . . 

< R, T. Ellis, 1 M. & S. 652. See aUo, £uU y. GriTKJUiU, 1 T. R. 338* 
f M, % £lli$t 1 K, ^ S, 666, 
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i-iglit to the soil as incidental thereto, which it would do 
if the right to the soil were necessary to the exercise of 
the right of fishery, yet it i^ a question of circumstances 
whetlier the fishery can be carried on without the use 
of the soil.'; And though the fishery itself may not be 
ratable, the tithe of fish is ratable on the lands of the 
lay impropriator.? No tithe is due for fish of common 
right but it may be by custom.* 

1 R, V. Ellis, 1 M. & S. 666. 
* R, V. Carly(m, 8 T. R. 885. 

«' Anon.' 6 Mod. 223 ; Cto. Car. 264, 33& ; 1 Lev. 179 ; I Sid. 376 ; 
1 Vent. 5 ; 5 Bao. Ab. 68 ; $ Com. Dig, * Dismes.* 
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CHAP. V. 

RIGHT OF PROPERTY IN FISH, AND LARCENY AND 
COGNATE OFFENCES AS TO FISH. 

EIGHT OF PROPBETT IN FISH — HOW FAE LAEOENY MAY BE COMMITTED 
AS TO FISH — STATT7T0EY OFFENCE OF POACHING FISH BY 24 & 25 
TICT. 0. 96, § 24— EFFECT OF ENACTMENT— WATERS NOT ADJOINING 
DWELLING HOUSES — AREE8TIN6 FISH-POACHERS — SEIZING FISH- 
POACHERS* IMPLEMENTS — MODE OF PROSECUTING POACHERS — BRIGHT 
OF PROPERTY IN POACHED FISH — MALICIOUS INJURIES TO FISH- 
ERIES—DESTROYING FISH PONDS— POISONING OF WATERS — STEAL- 
ING OYSTERS — OYSTERS GENERALLY. 

Right of Prop&rty in Fish. — ^The nature of the property 
in fish caught in a several fishery depends on the size 
and nature of the water. If the water is a pond 
enclosed in the owner's grounds, in which the fish can 
be caught more or less at pleasure, the property in such 
fish is vested in the owner of the fishery, and they 
are more like chattels, or are in the category of re- 
claimed beasts kept in confinement.-^ Accordingly, if 
a person take such fish he is liable to an action of 
trespass, or in certain cases is guilty of larceny. 

Where the water is large and the fish therein are 

1 Grey's case, Owen, 20. 
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j^r« TtatuTiS (for the question is one chiefly of degree), 
there is also an oflfence in the nature of larceny com- 
mitted in certain cases under 24 & 25 Vic. c. 96, § 24 ; 
but cases not within the common law definition of lar- 
ceny, nor within that Act, are regulated by common law. 
Fish in a Trunk or Pond,— It is obvious that fish in 
B, trunk, net, or small enclosed space where they can be 
taken at the will of the owner, are subjects of property ; 
they are wild animals reduced into possession, or kept 
in confinement. Accordingly larceny at common law 
may be committed as to these, seeing that they are fit 
for food, and so it has frequently been held.^ But as 
to a pond or small lake, where fish are kept, the question 
will depend upon the size of such pond. According as 
the pond is small or large the owner can only take them 
with less or more difficulty, it being a question mostly 
of time, and cases may be supposed where there is 
really no substantial distinction between fish in a pond 
and fish in the sea or a river as regards their natural 
liberty. If the test of its being a subject of larceny is, 
that the pond is enclosed in private property, then 
larceny may equally be committed of fish in a lake of 
several miles extent, because the fish cannot get away 
in one sense, and if the test be the facility of catching 
the fish, it is obvious that, as between a pond or lake 
and a river thei-e is very little diflference in this respect, 
it being indeed a question of time in all cases, except, 
perhaps, where they are in a trunk or very small pond, 
when they can be taken at wilL 

How far Larceny may he Committed. — It is obvious 
1 Grey's case, Owen, 20. 
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some such line must be drawn in order to decide whether 
or not the fish are capable of larceny/ In all the autho- 
rities it will be found the word pond is not defined, 
whereas the whole question must obviously turn on 
the size of it. The distinction is therefore very loosely 
drawn, and while on the one hand aU the authorities 
seem- tp agree that fish in a trunk may be subjects of ^ 
larceny, no one attempts to define how large the pond 
or lake must be where larceny ends.* ; 

1 East (PL Co. 610) observes : ** It has been doubted whether, at 
common ikw, larceny can be committed of fish in s^ pond. It is 
admitted -that it may be if they be confined in a trunk or net, because 
they are tiien restrained of their natural liberty. And it seeihs difficult 
not to extend the application of the same reason to the case of fish in 
a pond, the pond being private enclosed property, add the fish liable 
tobe tal^en at any time, according to the pleasure of the owner. 
Lambert (274) says : * Fishes in streams and rivers are nidlius bcma, 
et' occupanti c(mcedimtii/r ; but he and others agree that it may be felony 
to take them in; a trunk, stew, or pond, for a man hitlih such a possession 
of them that, by their restraint they cannot, without help, use their 
nature and forsake him.'ji So Lord Coke says larceny maybe committed 
offish in la trunk or pond, because they are not attheiif naturalliberty, 
but; as it, were, ii; a pound. Hawkins (c. 33, b. 25), considers it clear 
that the taking of fish out of a pond is felony. " 

^ Thus' Hale {l Hale P. C. 610-11) says : " Larceny cannot be cX)m- 
mitted of things tha,t are faros naturcBf unreclaimed ; and nuUitis in bonis , 
as of deer or conies, though in a park or warren ; fish in a river or pond ; 
wild fowl, wild swans, pheasants. But of young pigeons in a dove cot, 
fish in:a trunk or net, laxceny may be committed. ; Yarious other autho- 
rities leave undefined the distinction as to what is the size of pond in 
which larceny of fish may be committed." See 49 H. 6, M. p. 14, pL ' 
9, 10 i laEd. IV. fol. 8, pi. 7 ; Lamb, 269 ; Cromp. 33 b ; Pult. 131 ; 
Bait. 349, 350 ; 1 Hale, 510 ; Grey's case, Owen, 20 ; Child v. Oreert^ 
hill, Cro. Car. 553 ; Mallocke v. Easily, 3 Lev. 227 ; UpUmY. Bauhin, 
3 Mod. 97 5 R.Y. Steer, 6 Mod. 183 ; 1 Hawk, a 33, § 25, 26, 5^7. 

In i2. V. Hvmsdon, East. P. C. 611, which was an indictment under a 
statute 5 Geo. III. c. 14, for entering a garden and stealing from a 
pond. It was the opinion of some of the judges that, if the indictment 
Had been at common law for felony, it should have described what sort 
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Statviory Ojfences of Poaching Fish. — Seeing that the 
offence of taking fish in a several fishery amounts at 
common law to larceny only in those cases where the 
place is a trunk or very small pond, the size of which 
is. indefinite, though there must obviously be a limit 
somewhere, it was necessary that a statute should 
enact penalties so as to protect the fisheries in places 
where larceny could not be committed. Accordingly 
the Larcei\y Act, 24 & 25 Vict c. 96, § 24, contained 
such an enactment/ 

of a pond it was, that it might appear on the face of the indictment 
that taking fish out of stlch a pond was felony. ' 

^ "Whosoever shaU unlawfully and wilfaUy take or destroy any . 
fish in any water which shall run through or be in any land adjoining 
ot belonging to the dwelling-house of any person being the owner of 
such watet, or having a right of fishery therein, shall be guilty of a 
misdemeanour. 

And whosoever shall unlawfully take or destroy, or attempt to take 
or destroy/ any fish in any water not being such as herein before-men- 
tioned, Imt which shall be private property, or in which there shaU be 
any private right of fishery, shall, on conviction thereof before a Justice 
of the Peace, forfeit and pay, oVer and above the value of the fish taken 
KX destroyed (if any), such sum of money, not exceeding £5, as to the , 
Justice shall seem meet. 

Provided, that nothing hereinbefore shall extend to any persoii 
angling between the beginning of the la&t hour before sunrise, and the - 
expiration of the first hour after sunset : but whosoever shall, by . 
angling between the beginning of the last hour before sunrise and the 
expiration df the first hour after sunset, unlawfully and wilfully take 
or destroy, pj attempt to take or destroy any fish in any such water 
as first mentioned, shall, on conviction before a Justice of the Peace, 
forfeit and pay aAy stim not exceeding £5 ; if in any such wiater as 
last mentioned, he shall, on the like conviction, forfeit and pay any 
sum not exceeding £2, as to the Justice shall seem meet ; and if the 
boundary o^ any parish, township, or vill shall happen to be in or 
by the side of such water, as it is in this section, before-mentioned, 
it shall be sufficient to prove that the offence was committed either in 
the parish, township, or viU named in the indictment or information, 
or in an5r parish, township, or vill adjoining thereto." — 24 & 25 Vict; 
c. 96, § 24. 
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Effect of Enactment — ^The effect of the enactment 
24 & 25 Vic. c. 96, § 24 is to alter the common law in 
some cases, where otherwise larceny would have been 
capable of being committed, and to reduce the offence 
from larceny to a misdemeanour. Thus, where the fish 
have been taken and destroyed in a pond adjoining to 
and belonging to a dwelling-house, if the pond was small, 
larceny, as already stated — that is, felony — would be 
committed ; but now, whether the pond be small or large, 
and even though it is not a pond but part of a stream, 
if it fulfil the description of a water adjoining the dwel- 
ling-house, the offence committed is a misdemeanour. 

Place of Offence. — In order to commit this offence the 
water must belong to or adjoin the dwelling-house of 
the person who is owner of the water or the owner of a 
fishery therein. " To adjoin" in this sense must mean 
a moderate contiguity in point of local distance and 
without intervening fences,* and ''to belong to" seems 
to imply that the water is held or let with the house 
under the same tenure or lease, or at least that both the 
house and the fishery belong to the same owner, though 
it seems they need not be both occupied by the same 
person. If the water is a pond in the private grounds 
attached to the house, there can be no difficulty in 
holding the offence conmiitted there, even though the 
distance be more or less according to the size and style 
of the house. But where the water is a running stream, 
which must necessarily extend to a great distai^ce, a» no 
test is given whereby to determine where the line is 
to be drawn at which the stream ceasea-to adjoin or 

1 R. V. Hodges, M. & M. 341. 
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belong to the house, the safer course will be to resort 
to the next clause of the same section, which declares 
the offence in respect of "water not being such as 
hereinbefore mentioned" This, which is an offence 
punishable by fine of 51, and the value of the fish, 
may be committed in all waters which d© not adjoin 
or belong to any dweUing-house, provided such water is 
private property or in which there is a private right of 
fishery. In short, this description seems applicable to 
all streams which are not navigable rivers, and what- 
ever be the description of fish taken. The words also 
include even navigable rivers and the sea, wherever an 
individual has a several fishery at the spot in question, 
as may well be the case.^ 

Form of Conviction. — ^The conviction must be drawn 
up with reasonable certainty as regards the place and 
the circumstances of the offence." 

Form of Indictment. — ^An indictment for fishing by 

^ Where a conviction for fishing without consent of the owner stated 
the loetia to be '* in part of a certain stream which runneth between JS 
in the parish of ii in the county of W, and C in the same parish and 
» county," it was quashed because it did not appear, and the Court would 
not assume that the intermediate course of the stream between the two 
termini where the offence was alleged to have been committed, was in the 
county of TF, and within the jurisdiction of the convicting magistrate. 
R, V. Edwards, 1 East. 278. The conviction ought to state that the 
defendant had not the licence or consent of the owner of the fishery. 
K V. MalUnsm, 2 Burr. 679 ; 2 Ld. Ken. 884 ; R, v. Daman, 2 B. & 
Aid. 378 ; R v. C<yrdm, 4 Burr. 2279. 

The warrant of commitment must show all that is material to con- 
stitute the offence, though the conviction may have been quite regular ; 
and though the same precision in the warrant of commitment is not 
necessary, stUl enough must be stated to show an authority to imprison. 
Wickes V. Clutterbuck, 2 Bing. 488. 

* Qee supra. 
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force pf arms without Kcence, and unlawfully;, unlesiJ 
there was a riotous assembling for the purpose, is not 
sustainable at common law, as already stated, and it 
requires a statute to make it good.^ 

Whether Manual Possession of Fish is necessary to the 
Oj^enee, — The first offence, viz. that of misdemeafiour, 
consists in taking or destroying; and it is to. b^ ob- 
serv^ed, that something short of catching the fish alive or 
dead>will amount to the offence of " taking." ^ere need 
not be manual possession acquir^^d f but the means used 
are wholly immaterial No mere attempting to catch 
the fish will amount to that offence ; at the same time, if 
they are caught either by hand, by rod, or net, or in 
any other manner, the offence will be complete. The 
only qualification as to means is as regards angling 
during certain hours specified ; and all that is then done 
is to reduce the offence of angling during those hours 
from misdemeanour to a penal offence. Mere taking of 
fish for scientific purposes, or, it seems, even for pur- 
poses of removal to other waters, was not a criminal 
offence under the older Acts." 

Poaching Fish not near a Dwelling-hoiise, — As re- 

1 R. V. Marshall, 2 Keb. 594. In an indictment under %i & 25. 
Vict. c. 96, § 24, for stealing or taking fisji, it is not necessary to allege, 
the number of fish taken. R. v. Wettoarig, X Lev. 203, jioi that they 
Were the goods and chattels of the owner. R. v. ffunsdcni, 2 East. .P. C. 
611. R. V. Steer, 6 Mod, 188. Indeed, unless they arp in a stewpond 
or trunk, they are not goods and chattels, though, if they are in a close 
pond, they might be called ;?isces mi.] R. v. Steer, 3 Salk. 189, 291. 

The indictment should state that the place was water in ' land ad- 
joining or belonging to the dwelling-house. Wicker v. ■ CliUterbwkt 
2 Bing. 483 ; 10 Moore, 63 ; R. v. Sadler, 2 Chitt. 619. 

« iZ. V. Glover, R. & R. 269. 

' Bridger v. Rickardam^ 2 M. & S. 568. 
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gards the second ofifence specified in 24 & 25 Vict. c. 96, 
§ 24, viz. that of taking figh in waters other than those 
adjoining a dwelling-house, it is to be observed that the 
offence consists not only in actually taking or destroy- 
ing, but attempting to do so. In order to prove this 
offence, therefore, ei^rcumstantial evidence will in general 
be sufficient. Thus, in the analogous case of pursuing 
gamie, the Justice may infer the offence was committed 
from evidence that the person was seen going about a 
field with a dog tod gun, and acting like one looking for 
game.* So, if a man is seen near a river or stream, in 
the attitude of fishing, this will be some evidence of the 
offence, though weak evidence. 

- Several Offences on One Day. — There can only be one 
offence committed ou one day, though there may be 
•gfeveral' takings, or attempts to take fish on the same 
day, for thie penalty is not affixed to the number of fish 
taken, or of the times attempt»ed.' 

Who may Prosecute for Poa>ching Fish. — ^Any perspn 
may prosecute for poaching fl^sh under this enactnient, 
for the penalty is not declared to be forfeited to the 
owner of the fishery or water, and there are no equiva- 
lent words. In the older stiatutes it was otherwise." 
. j^rresting \Fiah Poachers,— r-jtixe Larceny Act gives ex- 
.feess power to any persoa to arrest^ fish poachers, ^if 
^ caught in .th§ act.^ .The wesi^ iwy be made without a 

'"' i" t*'a:ter5pii's &we L. 5'; H, v. Scott, 8 I* T. N. S. -662. 

^ JR, yJZeveit, %T, R. 152. 

8 iZ. Y. Daman! 2 B. and Aid. 378 ; R v. Corden,- 4 Burr. 227d ; 
and see Patergon's Gai^e I^. 05, as to the analogous .case» under the 
Game Acts. .. - 

* By the 24 ^ 25 Yict c. 96, § 103, any person found coxxunittingany 
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warrant, except only as regards angling-poachers by day. 
Though only the owner of the ground or fishery, and no 
other person, can, under the 25th section,* demand and 
seize the fishing implements, any person whatever, 
though a stranger, has power to arrest the poacher him- 
self, under the 103d sectioa But the poacher can only 
be so arrested when found committing the ofifence ; that 
is, he must be found on the spot — or near it^where he 
has been actually poaching. If, therefore, the poacher 
has left the place, and got to the highway or into another 
field, the power to arrest can no longer be exercised. 
The party arresting has no right to seize and keep the 
fishing implements, unless he is also the party author- 
ized to do so by the 25th sectioa* Nor can the party 
arresting seize and take possession of the fish poached, 
for these belong to the poacher, unless in the case 
(which must be very rare) where they were taken out of 
a small pond or trunk, as to which larceny would be 
capable of being committed at common law.^ The words 
in the section "together with such property " obviously 

offence punishable either upon indictment or upon summary convic- 
tion by virtue of this Act,' except only the offence of angling in the day- 
time, may be immediately apprehended without a warrant by any penjon 
and forthwith taken, together with such property (if any), before some 
neighbourmg Justice of the Peace, to be dealt with according to law ; 
and if any credible witness shaU prove upon oath before a Justice of 
the Peace a reasonable cause to suspect that any person has in his posses- 
sion or on his premises, any property whatsoever, on, or with respect 
to which any offence punishable either upon indictment, or upon sum- 
Se 3 ^^ ^^' '^ '^ ""'' '^^' ^^^' ^^^^ commxLd, the 

^See^.^,p.79. , « See ^o.^, p. 79. 

* See ante, p. 72. -t- > j^. # «/. 
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do not apply to poached fish, for these were not 
" property ** befoi-e they were caught, and when caught 
they belong to the poacher, and therefore a search war- 
rant cannot be obtained to get at poached fish. Those ' 
words refer to the ordinary case of goods stolen provided 
for in previous parts of the Larceny Act. When arrested, 
the poacher must be* taken within a reasonable time 
before a neighbouring Justice. The arresting party may 
hand over the poacher to police constables, and detain, 
or leave him in charge at the nearest police station, or 
any other convenient place, under the charge of others, 
while he goes in search of a Justice of the Peace.* Some 
statutes fix a maximum time, such as twelve hours, for 
taking the arrested party to a Justice ; but as no time is 
here mentioned, it is enough that there is no more delay 
than is reasonable in the circumstances. 

Seizing Fish-Poachers Implements. —^The statute 24 & 
25 Vict. c. 96, § 25, gives power to seize the poacher's 
fishing implements.' The power to seize these imple- 
ments is in derogation of the common law, and therefore 

1 Evans v. MaMtrnghlin, i L. T. KS. 31 ; 4 Macq. Ap. C.J 

2 If any person shall at any time be found fishing against the pro- 
visions of this Act, the owner of the ground, water, or fishery, where 
such offender shall he so found, his servant, or any person authorized 
by him, may demand from such offender any rod, line, hook, net, or 
other implement for taking or destroying fish which shall then be in 
his possession, and, in case such offender shall not immediately deliver 
up the same, may seize and take the same from him, for the use of 
such owner. Provided, that any person angling against the provisions 
of this Act, between the beginning of the last hour before sunrise and 
the expiration of the first hour after sunset, from whom any imple- 
ment used by anglei-s shall be taken, or by whom the same shall be so 
delivered up, shall, by the taking or delivering thereof, be exempted 
from the payment of any damages or penalty for such angling." — 24 & 
25 Vict. c. 96, § 25. 
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must be strictly construed. At common law, the owner 
could neither arrest a trespasser, nor seize his fishing 
implements. . This section gives no power to arrest the 
poacher, but it is given by sect. J 03.^ In exercising the 
special power given by this section to seize the imple- 
ments, it will therefore be necessary to observe the 
qualifications under which it is given. The persons 
entitled are the owner of the ground, water, or fishery, 
and his servants ; and therefore if, as may well be, the 
ground or fishery is let, the occupier. would not be en- 
titled, for there is no definition of the word owner which 
includes occupier. The demand must be made on the 
spot where the poaching takes place,, and therefore if the 
poacher has left the water and the ground, he is beyond 
the reach of seizure. The demand must first be made 

. ii^ a reasonable manner before the seizure can be made 
by force ;^ and no more force is to be used than what is 
necessary. When seized, the fishing implements belong 
absolutely to tjie owner of the gi-ound or water who 
seizes them, aiid who can thereupon do what he likes 
with them. The. seizure of the implements is a remedy 

.oyer and above the .misdemeanour or penalty incurred 
by the' illegal fishery ; but as regards anglers during the 
hours specified, if the rod, &c. are sei^jed, no other 
remedy can be resorted to. 

In eixercising the. statutory powdr of arresting poachers, 
it may well happen that the servants of the owner of 
the fishery may assault and imprison the trespasser at a 
place which, though near, is not within the limits' of 

1 AtvU, p. 77. ^ 

» Wisdom Y. H(ds(m^ 8 Tyr* 811* 
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their masters fishery. Thus, for exftinple, the game- 
keepers of Colonel Pennant took into custody a man 
fishing at night in the Menai Straits, near the mouth of 
the river Ogwen. An action haying been afterwards 
brought for the false imprisonment and assault, the 
question was, whether the defendants were entitled to 
notice of action ; the jury having found that the spot 
where the arrest took place was a few yards beyond thB 
limits of the fishery, but that the defendants bond fide 
cmd reasonably believed that the fishery extended to 
that spot, the Court held that the defendants were en- 
titled to notice of action in such eiicumfitances. This 
decision does not show that no action will lie, but 
merely that if an action is brought, the usual notice of 
action (one month's notice) must be first given, so that 
the defendants - may have an opportunity of tendering 
amends for the wrong they had inadvertently done/ 

Abettors of Fish, Poctching, — ^Though persons who 
. ab^t fi^h poaching are not liable to be apprehended, still 
they may be proceeded against by summons before 9, 
justice ; and they are liable to precisely the same pun- 
ishment as the poachers themselves * 

Mode of Prosecuting Poachersr^li the poacher has 
not been apprehended in the act of poaching, and so 
taken at once red-handed before a Justice, the only mode 
of proceeding against him is by laying an information 
before a Justice at petty sessions where the offence was 
coxmnitted. ' A summons will then be issued, calling 
upon the party to appear at a day to be named, when 

1 Hughes V. Buckland, 16 M. & W*. 346. 
» 24 & 26 Vict. c. 96, § 99. 

G 
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the prosecutor must be in attendance with his witnesses- 
to give evidence ; and if the defendant do not appear, a 
warrant will then be issued for his apprehension.^ 

1 24 & 25 Vict. c. W, § 105 ; 11 & 12 Vtct. c. 43. 
s Tlie details of the procedure before the Juitioea &ro>a$ follows : By 
S4 k 26 Vict. c. 96, § 120, the procedure is to be under Jervis's Ac^ 
11 & 12 Vict. 48. 

Procedure before Ju8tice9,—A.\ soQietimes happens that a persop 
prosecuted for poaching asserta that he had, a legal right so to fish. 
There is no express provision in this statute by which a defendant who 
howA fide claims to fish where he has ftshed under saeh suppositiou 
of right, ia entitled to oust the j.tuisdiction of the Justices. No express 
provision, however, was necessa^ ; for in all cases determinable before 
Justices, it is competent to a defendant to set up this chum. Thus, if 
he bond fide claims a title to the fishery^ the; Justices, if satisfied of tlie 
Uma fides, ought to stay thoic hands, and leave the matter to be settled 
. by an action at laiw. Per Crompton, J. R, v. Cridlani; T E; k B. 853 ; 
Jffnes r, W<»ytor;i YJk E. 21; Le^ v. Pardoe^ 8ftL^ JkIOS M. Q.; 
.^eaU V. Vine^ 80*Xi. J. 207 M. C. . Thei J^ustices jnijst, however, be 
satisfied of the boria fi^jtesi and ience must have som^ rebsonable 
evidenc*^ Of the ground of- the claim,- for they a»B*iiot Id be siteyedL Ify 
every idle assertion of ^ defendant in such cases. WiUiams v. Adams, 
M L. J. 109 M. C. The xJaiim must be also set up by the defendant in 
his own right. Cormoell r, Sanders, 26 J. P. 757. 
' i The penalties .are':to:be paid to the party aggriieyed,. 24 k 125 Yict. 
fC. ,^6,:§ >0Q, whiph ipeajis 4;o the-owner. or occupier of the fishery, aiid 
"if he is riot tnowii, then to tlie clerk of thepfetty sessional division, 
' VI 9^ 12<Yict. c< 43, §81. • The defendo^t mp^ be co4unJ(tte4!for,no|i- 
payment of the penalty,^ 24* & 25 Vict, c.,96, § 107. The form of 
commitment for non-payment of a penalty is ^tten in 11 k ISfYict. 
' e. 48, sohed* P 1. The Justice may, if it is a first offence, discharge 
.-the' defendant on his n^aklng satisfaction to the party aggrieved for 
damages and cpsts, 24 k 25 Yict. c. 96, § 108. If the party has paid 
thd penalty, or it has been remitted by the Crown, this is a bar to aU 
other proceedings for the fName; cause, 24 & 25 Vict. c. 96,, § 1Q9. — fjChe 
defendant's release from other proceedings mentioned in this section, 
hdw^er, o^y takes effect where the party suing is the saine-paHy 
iKho had instituted the proceedings for a summaiy conyjiotion as in- 
former. Tarry v. Netoman, 15 M. & "W. 654. If the penalty exceeds 
£5 or the imprisonment exceeds one month, or the conviction took 
place before one Jufitice only« the party may i^peal to the next quarter 
msuma, 24 A 2S Yict c d^j $ 110. Aod if eith^ party choose (aoO; 
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Officers of the Army and Navy Poaching Fish, — ^The 
Annual Mutiny Act contains an enactment that every 

in case of conviction, whatever may have been the amount of penalty 
inflic&d) he inky demand a case to be stated to one of the supehor 
conrts nnder 20 A; 21 Yict c. 43. The conviction shall not be re- 
moved by certiorari, 24 & 26 Vict. c. 96, § 111, This section, haw- 
ever, only applies where there is jurisdiction in the Jastices, and does 
not prevent a certiorari where there is no jurisdiction, Svaiu v. Mac- 
loughUm, 4 L. T. N.S. 31. And it only precludes the defendant, and 
not the prosecutor, from applying for a certiorari, for the statute does 
not bizid tho CroWn,|which acts through the prosecutor,. R, V. BouUhte. 
4 A. & E. 505. So the section does not apply where ttie Justices are 
interested, R, v. Cheltenham Com. 1 Q. B. 467 ; iZ. y. * JuaUcea of 
Hertfordshire, 6 Q. B. 753, unless the defendant waived the objection, 
Ibid ; R, v. Riahton, 1 Q. B. 479 ; A v. JusUeea of Ridimmi, -24 
J. P. 422. The conviction must be transmitted by the con^nitting 
Jtu^ce to^iilie' next quarter sessions^ 24 k, 25 Vici c. 99, ^ 112. 

Anothcir siiidlftr enactment is contained in 11 & 12 Vict o^ 48, § 14^ 
wliich is onlj^ a directory provision, Charter v. (jhraeme, 18 Q. B. 2fl6, 
If the Justices undilly delay drawing up the conviction they are .liable 
• in an action of damages, Prdser v. Hyde, 1 T. B. 414 ; J2. v. Mediam, 
3 Borr. 172(^7 R, y: Baton, 2 T. R. 285. A. Ttmndamvaa does not lie 
to the Justice's clerk to transmit the conviction, for it is the duty of 
the Justices themselves, ^. p. 'Haywwrd, 27 J. P. 102. 
, IVhere an action is brought against a person for anything done in 
pursuance of the Act, the venue shall be laid in the county of the 
offence ; oiSe nSonth's notiiee may be given, &c. 24 &:25 Vict c. 96, 
§ 113. In order to determine when a thing is done in pursuance of the 
Act, it li^- essential that the purty act JwnA fide in the belief that some 
statute protected him in enforcing the law, though he may not know 
predseljr which statute. And it is not essential that he act reason- 
ably, for hwut fides may exist without reasonableness of conduct : . 
Hermann v. Seneschal, 12 C..B. N.S.;26'J. P. 598 ; Read v. Coker, 18 
C. B. 850 : Booth v. Glive, 10 C. B* 834 j Hughes v. Bucklamd, 16 
M. & W. 846. And it is a question for the jury whether the party acted 
Umdftde in the eircumstanoes, Ibid ; Haseldine v. 6rom, 3 Q. B 997 ; 
Cox V. Reid, 18 Q. B. 558 ; Braham v. Watkim, 16 M. & W. 77 ; 
Horn V. 27iornborotigh, 8 Exch. 846. The notice of action should 
state clearly and explicitly the time and place of liie alleged illegal 
act, so as to show it was illegal : 11 & 12 Vict c. 44, § 9 ; Martins v. 
Vpeher, 3 Q. B. 662 ; Breese t. Jerdain, 4 Q. B. 585 ; Janes v. Nichols^ 
18 M. & W. 861 1 /ac2;^» Y. i^iYcA^ 14 M. & W. 881. The maiii facts 

q2 
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ofl&cer who shall without leave in writing from the per- 
sons entitled to grant such leave, take, kill, or destroy any 

should be. stated, but the subordinate facts need not be so, Leary v. 

Patrick, 15 Q. B. 266. The notice should also state in what court the 

r action is to be brought, as well as the plaintiff's name and place of 

abode, and those of his attorney (if any), 11 & 12 Vict c. 44, § 9. If 

• the action is against a Justice, thn notice should also state the cause of 
action, that the Justice may know whether the aUeged illegal act was 
oine done by him as a Justice, or in excess of jurisdiction, as pointed' 
out by 11 & 12 Vict. c. 44, §§ 1, 2 ; Taylor v. Neafidd, 3 E. & B. 724. 
If the Justice acted not as a Justice, or if the defendant was not a 
Justice in fact, no notice is necessary, James v. Saunders^ 10 Bing. 429 ; 
Lester v. Ba/rrow, 9 A. & E. 654. The notice of action may be given 
before the quashing of the conviction, though the action cannot be 
brought till after it, EayUck v. Spttrke, 1 £. ^ B. 471. If the act 
done, was within the jurisdiction of the Justice, then the declaration 

. must allege malice, and want of reasonable and probable cause, 11 & 12 
Tict. c. 44, § 1^ And in that case the conviction need not be set aside 
before the action is brought But if the act was done without, or in 
excess of jurisdiction, the declaration need not allege malice, yet the 
conviction must be quashed before action brought, .11 & 12 Vict c. 44, 
§ 2. If the Justice has doubts about his actit^ he may refuse to act 
nntU compelled hy the Court of Queen's Bench!, in which case he will 
, be protected from an action, 11 & 12 Vict e.. .44, g 6.., Where a con- 
viction and warrant of conviction were drawn tt^>with blanks for costs 
at the time of the imprisonment, this being a mere irregularity, no 
action will lie unless malice is alleged, Botis v. Aekroyd, 28 L. J. 
207 M. C. The action must be brought in the superior Court, at 
least if the defendant insist, 11 & 12 Vict. c. 44, § 10. If the plea 

- of not guilty by statute is pleaded, the particular statute must be 
stated in the margin, Rule PI. T. T. 1853. Full costs mean taxed 

. .costs., 5 &6 Vict. c. 97, § 2. 

Offences committed within the jurisdiction of the English Admiralty 

• Are t6.be punished as if they were committed in the place where the 
offender is apprehended or in custody, 24 & 25 Vict. c. 96, § 115. In 
offences punishable summarily, the shore between high and low 
water mai'k is within the ordinary jurisdiction of the county Justices, 

:' ,EMUet(yiyy, ^owri, 30 L. J. 136 Q. B. ; 25 J. P. 38. In indictments 
for a subsequent offence, it is enough to allege generally a previous 

• conviction at a certain time and place, and which is provable by cer- 
tificate, 24 & 25 Vict. c. 96, § 116. When the offender is convicted 
of an indictable misdemeanour, he may be fined, and ordered to find 
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game or fish in the United Kingdom of Great Britain and 
Ireland, shall for every such offence forfeit the sum of GU 

The Marine Mutiny Act contains an enactment pre- 
cisely the same. 

Right of Property in Poached Fish. — In those caisea 
. where fish in a fishery are not protected by the before- 
mentioned statutory enactments, the only reliance must 
be on the common law. As already stated, it is only 
where the fish are in a trunk or small pond that the 
taking of them can amount to larceny. In other cases, 
the highest offence a trespasser can commit is a mis- 
demeanour, if he take the fish in t. pond or priVatfe 
fishery adjoining a dwelling-house, and an offence 
punishable by summary conviction and fine iii fish- 
eries not adjoining a dwelling-house. In all the cases 
except where a, larceny is committed, the poacher or 
trespasser is at common law entitled to keep the fish he 
catches, for the property in them vests in him by virtue 
of the general rule that he who first catches a wild 
animal is entitled to the property thereof, even though 
such aninial is caught by trespassing on another^s 
ground, and by committing an offence. This rule, 
which was laid down by the Eoman law, has been 
adopted by the law of England, and neither the Larceny* 
Act, nor any other Act, alters it) The statute does not 
enact that the fish so caught shall belong to the owner 

sureties to keep the peace, 24 & 25 Vict. c. 96, § 117. Hard labour 
may be added as a punishment for any indictable offence, 24 ft 25 
Tict a 96, § 118. The Court may allow the costs of the .piosecation 
for any indictable misdemeanour under the Act, as in cases of felony, 
24 & 25 Vict. c. 96, § 121. 

^ The mode of procedure is under Jervis's Act, 11 & 12 Vict. c. 43, 
which, for liiis purpose, is made applicable to Scotland as well as 
Ireland. 
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of the fiahery or of the soil ; all it does is to empower 
the owner of the fishery and his servants not so much 
as to seize the fish if found in his possession, but only 
to seize .a^d confiscate the fishing implements psed by 
the poacher, if the poacher can be found on the fishery/ 
and ,ta arrest him in certain circumstances.^ With 
regard to game, the same general rule applies, except 
that th^ife is a qualification to this exteQt, that if a 
poacher or trespasser start and kUl, or catch game on 
one find the same person's lands, then the properly 
sin such gjsune vests in the owner of the li^nd,— a \doc- 
|;riiie laid down by Holt, C. J. in button y. Moody, 
1 L, Eajpn* 250.? There is no trace of any such qualifica- 
tion ^ the doctrine of ratione soM having ever been 
reQognised with reference to wild fish, an^ therefore the 
rule s.eemsr to remain imqualified at common law, that 
the poacher who catches fish even on another's private 
fiphery (except where the offence is larceny) is the owner 
of su<5h fish. He may incur penalties, or even commit 
a misdemeanour in catching them, b^t w^en caught, the 
property in the fish so caught is his own, and the owner 
of the fishery or the soU cannot by action or any other 
renjiedy recover the fish. Moreover, it is to be observed, 
that there is no power given by any statute relating to 
fish, to seize the poached fish from a poacher, as there is 
in relation to game ia certain circumstances.* 

The above doctrine as to fish generally applies to 
salmon, for the Salmon Fishery Act does not by any 

1 24 & 25 Vict. c. 06, § 25 ; ante, p. 79. 
» 24 & 26 Yict. c. 96, § 108 ; cmte, p. 77. 

' Paterson's Game Laws, p. 17 ; also Christian's Game Laws on this 
point. 
4 Ibid, p. 64. 
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general clause enact that the poacher shall not be 
entitled to the fish he catches by his illegal trespasses. 
The statute is mainly directed against the lawful owners 
oT the fisheries catchipg the fish by means which are 
declared illegal, and does not getierally affect poachers. 
Nevertheless, in a few specified offences under that Act, 
the poacher, as weU as the owner of the fishery, using 
certain illegal means there specified, is declated tc for- 
feit the fish so caught^ 

McUicums Injuries to Fisheri^, — ^Ksheries, as already 
stated, are to a great extent protebted by the La;rceny 
Act against invasion by poachers; they are 'also pro^ 
tfected by the Malicious Injuries Act, 24 & 25 Vict/ 
«. 97, § 32, from wilful injuries.* This enadanent' creates 

^ Such as using dams — not ancient fishing daons — ^for catching 
salmon, 24 & 25 Vict, a l69, § 12 ; catching )q the head-race or tail- 
race of a mill, ibid ; catching nndean sahnon, § 14 ; or yonng salmon, 
§ 15 ; catching salmon in annual close time, § 17 ; or weekly close 
iSme, § 21 ; but as to liie last dise, anglers are excepted. See the Act 
in Appendix. 

* '' Whosoever shall unlawfully and maliciously cut through, break 
down, and otherwise destroy the dam, floodgate, or sluice of any fish- 
pond, or of any water which shall be prirate property, or in which there 
ahall be any private right of fishery, with intent thereby to take or 
destroy any of the fish in such pond or water, or So as thereby to cauae 
the loss or destracftion of any of the fish, or shaU unlawfully and 
•maliciously put any lime, or other noxious material, in any such pond 
or water, with mtent thereby to destroy any of the fish that may then 
1)6, or that may thereafter be put therein, or shall unlawfully and 
Bi^ciously cut through, break down, or otherwise destroy the dam 
or floodgate of any millpond, reservoir, or pool, shaU be guilty of a 
IfHsd. rrieanour, «id being convicted thereof, shall be Uable, at the dis« 
cretion of the Court, to be kept in penal servitude for any term not 
exceeding seven years, and not less than three years, or to be im- 
prisoned for any term not exceeding two years, with or without hard 
labour, and with or without solitary confinement, and, if a male under 
the age of sixteen years, with or without whipping." — 24 & 25 Yict« 
4J.07, §32. 
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three offences : 1. The desteoying a fishpond with intent 
to take the fish. 2. Putting lime or other noxious 
material in the water with intent to destroy the fish. . 
3« The destroying a dam or floodgate. The last offence 
has no immediate bearing on a fishery, and need not be 
specially noticed. 

Destroying Fishpond. — The offence of destroying a 
fishpond consists in maliciously cutting through the 
dam, &c. of a water where there is a private fishery, 
but the intent, or at least the consequence, must be the 
loss or destruction of the fish. The older statute of 
9 Geo. I. c, 22, now repealed, was held to apply to wantoi^ 
mischief, but not to cases where the cutting was used' as 
a means of catching the fish ; ^ but now the latter case 
is ejgpressly included. There is no necessity that the 
water be a pond kept for breeding the fish, though 
the former Act of 5 Geo, III. c. 14, § 1, was so restricted.* 
Nor need the water be fenced off and enclosed, as waa 
necessary under 5 Geo. III. c. 14, § 3.^ 

The mischief done must be such as is reasonably 
calculated to cause the loss or destruction of the fish. 
It is not, however, necessary that any of the fish should 
have been actually destroyed, if either the intent 
existed, or the means \ised was reasonably calculated 
to destroy the fish.* 

Poisoning of Waters, — The poisoning of waters in which 
there is a private right of fishery, with lime and similar 

1 A V. i2o«j, R. &R.' 10, 

» R, V. Carradme, R. & R. 205. 

* Lisle V. JBroujUf 1 Marsh. 127. 

VJB. V. Bradford, 24 J. P. 37.4,; 8 Cox, c. c. 309. 
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matter, with intent to destrqy. the fish, is declared to 
be a misdemeanour. The word " material " mentioned 
in this enactment, seems comprehensive enough to in- 
clude everything, ejusdem generis, with lime put into 
waters with malicious intent, and which has a tendency 
to kill fish. The malicious intent is to be inferred 
fSrom the conduct pf the parties, and the circumstances, 
though no malice against the particular owner of the 
fishery need be proved.^ Abettors in such an offence are 
punishable like the principal offenders.^ No intent to 
injure a particular person :peed be alleged in the in- 
dictment* Whenever a person is found committing the 
offence, he may be immediately apprehended without 
warrant by any pea^e oflScer, or the owner of the pro- 
perty injured, or his servant^ or any person authorized 
by him, and f orthwithj tal^n' before some neighbouring 
Justice of the Peace, to be dealt with according to law/ 
The provisions as to procedure under this enactment 
are identical with those under the Larceny Act,'^ 

There is a special enactment in the Salmon Fishery 
Act, protecting salmon waters.® 

Other EnactmentB against Fovlvng Waier. — ^Besides 
the specific enactments above stated, for the protection 
of fisheries, tliere are some other enactments, which, 
though not primarily intended for the benefit of fisheries, 
may sometimes be brought in aid of thenu Thus, the 
Waterworks* Clauses Act ^ imposes a penalty of 5Z. and 

1 §58. »§6e. 8 860. *§«i. 

» AnUy p. 82. 

• Seei><M<, Ch, VIII. 

y.lOVict. €. 17, §61. 
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20Z. a day upon all who throw rubbish into, Or other* 
wise foul a stream, reservoir, or aqueduct belonging to 
a water company ; and gas manufacturers who cause or 
Buflfer to flow into such waters their gas washings, forfeit 
200Z. and 20i per day.^ So putting filth or rubbish 
into waters under the management of a local board of 
health, is punishable with a penalty of 5i and 20^. per 
day^ So gas manufacturers who foul " any aqueduct, 
pond, or place for water," incur a penalty of 200Z. and 
20|f. per day, which must be sued for within sbt months 
tfter the offence.^ 

Stealing Oysters. — ^In order to protect oysters from 
poacherS) the Larceny Consoliiisttion Act contains a 
special enactment^ 

1 10 Vfct. c. 17, § 6^, 63. 

« 11 & 12 Vict. c. 63, §80. 

» 18 & 19 Vict. c. 121, §§ 23, 24v 

* ** Whosoever shall steal any oysters dt brood from any oyster-bed, . 
laying, or fishery, being the property oi any other person, and suf- 
ficiently marked out or known as such, shall be guilty of felony, and 
being convicted thereof, shall be liable to be punished as in the case of 
dimple larceny. 

"And whosoever shall unlawfiilly and wilfully use any dredge, of 
any net, Instrument, or engine whatsoever, within the limits of any 
oyster-bed, laying, or fishery, being the property of any other person, 
aiid sftfficientiy marked out or known as such, for the purpose of 
taking oysters or oyster brood, although none shall be actually taken, 
or shall unlawfcilly and wilfully with any net, instrument, or engine, 
drag upon the ground or soil of any such fishery, shall be gtdlty of a 
misd^neanour, and being convicted thereof, shall be liable, at the dis- 
cretion of the Court, to l)e imprisoned for any term not exceeding three 
months, with or without hard labour, and with or without solitary 
confinement. 

" And it shall be sufficient in any indictment to describe, either by 
^me or otherwise, the bed, laying, or fishery, in which any of tjie 
Bald offences shall have been committed, without stating the same to 
be in any particular parish, township, or viU. 

** Provided ttiat nothing in the section contained shall prevent any 
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Oyster ^avm.— By the ancient statutes 13 Eick II. 
st. 1, c. 19, and 17 EicL 11. c. 9, the spawn or brood 
of oysters w^ere protected from destruction. At first it 
vms contfinded that oysters were not fish within the 
meaning of those Acts, but were rather part of the 
soil to which they adhered.^ But those statute^ have 
been repealed entirely by the Salmon Pisheiy Act 
24 & 25 Vict. c. 109, and now there is no restriction on 
the taking of oyster spawn by the party wjio is ^title4 
to fish for the oysters. 

Separation of Oysters from Floating Fidi. — Whoever 
has a right to fish in a particular water, has a yight to 
take all kinds of fish without distinction. It is a gom- 
mon practice to let the oyster fishery separately from 
the right to take the fioadng fish, in which case each 
fisherman must use due care not to injure the other's 
rights.^ Oysters differ chiefly from other fish in the cha- 
racteristic tliat they adhere more or less to the soil, and 
they were not comprehended within the description of 
'* sea-fish " in the older statutes, that expression being 
primd facie interpreted to mean fioating fish.* With 
regard to such shell-fish as are found on the shore, 
there is no general light of the public to take these, 
any more than there is a right to take sand or sea- 
weed, for both are part of the soil ;* though as regards 

person from catchliig or fisliiTig for any floating fish within the limits 
of any oyster fishery with any net, instrument, or engine adapted for 
taking floati-ig fish only. "—24 & 26 Vict. c. 96, § 26. 
1 Mayor of Maldm v. Woolvet, 12 A. & E. 13. 

• Seymour v. X. Oourtenay, 5 Burr. 2814; Rogers v. AUeiif 1 Camp. 
809. 

'« <Bridger v. Richardson, 2 M. & S. 568. 

* Ragot V. Orr,2B.k R 472, 
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sand, a cnstom may be established by the inhabitants, of 
a partictdar vill, or parish, to take or dig sand to repair 
highways, to ballast ships, &c.^ 

Oysters in reality are cultivated like a trade, and may 
be classed either with chattels, or wild animals tamed, 
and hence the penalty for stealing property when visibly 
marked out and appropriated, is severe. Nevertheless, 
there must be proved against the poacher some know- 
ledge that the oysters are the property of some indivi- 
dual. It was held under an old statute of 3 Jas. I. c. 12, 
that taking oysters in order to remove them to another 
quarter, was not within the description of those who 
used a destructive engine ; ^ but under the 24! & 25 Vict. 
96, § 26, if the taking is felonious, or wilfully and 
unlawfully, the object is immaterial! 

Navigating near Oyster Beds — ^When an oyster bed 
is situated in a navigable river, where vessels are in the 
practice of navigating, it often happens that injury is 
done by grounding of the vessel The rule is, that 
those who navigate are entitled to go upwards and 
downwards, though they might not be able to reach the 
port or the deep water in one tide without grounding, 
and even if such grounding subjected them to com- 
pensation for injury done, that does not affect the nature 
.of the right in respect to time of enjoyment The 
river being a highway, the public have a right to use 
it at all times. It is possible that imreasonably large 
masses of oysters deposited in the bed of a navigable 

1 Padwicky. Knight, 7 Exch. 854 ; Ma/yor of Lymi Regis y, Tayhfy 
3 Lev. 160 ; Tysm v. Smith, 9 A. & E. 406. 
• Bridger v. Richardson, 2 M. & S. 568. 
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riVer may amount to a nuisance, and obstruct the navi- 
gation.^ JSTevertheless, those who navigate are bound 
to use due care and skill, so as to avoid doing more 
damage tlian is actually necessary, and if they wilfully 
run against oyster beds which they know to be at a 
particular spot,^ and which they might have avoided, 
they are liable to an action on the case. 

Corporation Property in Oyster Beds, — Oyster fisheries 
frequently belong to corporations who have power under 
some grant or custom to make bye-laws for the regula- 
tion of the fishery. In such cases illegal bye-laws are 
sometimes made, an instance of which occurred in the 
case of the Free Fishery of Whitstable.^ This company 
held the oyster fishery within the manor and royalty of 
"Whitstable, Kent, from time out of mind as tenants 
under the lord, on payment of a certain annual rent. 
The lord held a court of dr^jiging, which used to make 
orders for regulating the company and oyster fishery, 
with fines and penalties for the breach of such orders. 
They made a bye-law that no freeman should send 
oysters ,to market from any other ground than that of 
the company, under a penalty of lOZ., and until such 
penalty' were paid, he should be excluded from all 
shares of the profits. It was 'held that this bye-law 
was illegal and void, fdr, assuming the power to im- 
pose penalties, this supera^^ded an extraordinary mode 
foi recovering payment, which went beyond the law. 
Bayley^ J. said the effect of such a bye-law would be 

1 Mayor of Colchester v. Brooke, 7 Q. B. 339. 

2 Ibid. 

' Adley t. Reeves, 2 M. & S. 53. 
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to mulct the i)arty to the whole extent of his profits^ 
however great they may be, supposing he had not the 
means of paying 10/. 

Close Season as to Oysters, — Oyster tfshing under the 
convention between Gpiat Britain and iArance, 6 & 7 
"^io. c. 79» opens on 1st September, and closes on 30th 
April All oysters found on boatd a fishing vessel at 
any time from 1st May to 31st August, may be seized 
by officers of the navy or coast-^ard service, and 
thrown overboard ; and all dredges, or other implements 
for catching oysters found during such time on board,, 
or sunk in the sea, may be seized by the same officers.^ 
No oysters taken in the seas between the United King- 
dom and France, shall be im'^orted into the United 
Kingdom between 1st May and 31 st Au^t, and all 
oysters so imported from vessels there Ashing, shall be 
taken to have been illegally imported till tte contraiy 
is proved, and the officers of customs may seize and 
destroy any oysters' so illegally imported.^ The. master,, 
or person in charge of any British vessel on board of 
which oysters, or any dredge or other, implement shall 
be so illegally found, shall be guilty of an offence, and 
on conviction shall. W liable to a . penally of not less 
than 8a <x mor-e than 3Z., ox to be imprisoned with or 
without haxd labour for not less than two days, or more 
than ten days ; and on a second or subsequent con- 
victiou, to a penalty not exceeding 6t, or an imprison- 
ment,, with or without haxd labour, for any time not 
longer than twenty days*^ 

1 18 & 19 Vict. 101, §1. 
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CHAP, yt, 

OIVIL EEMEDIES FOR OBSTRUCTION AND INVASION OF 
FIS^£RIEa. 

OWNSBS OF FISHBEIE8 OtEAJirNO EWE^^IF ftllO . \!rA|LBANTO LIE* 
TO tBY BIGHT TO FISHERY— ABATEMENT OF OBSTEUCTIONS — ^DIS- 
TBAININO NETS OF TBSSPA88EBS— EJEOTMENl^KBMEDtSa BY AC- 
-TION— OB8TBU0TION9. OF COKMON WBHBBT— PBOOy OF ANOIBIirr 
VSBS — TWO COKPBTINO OBAIITS — OPPOSITE BIPABIAN OWNERS— 
N0N-U8EB OF FISHEBY — BEHEDTES AB TO 8EVEEAL FISHERY '— 
REldSD^ AS TO FBES/F«BXB7-f-0BSTBUC:!nQI?, OF: CJPH^pK OF 
, r . FISSp;?|lY—BEM^IB8 IN CHANCERY. 

GvyMfrs of Fishery cledrifig Ui-per:— It lias "been sdd by 
Hawkins,* that *^ if a liver be stopped, to the nuisance of 
lie conntiy, and none appear boiuid by prescription to 
cl^ar it, those who have the piscary, andtheneighboiir- 
iiijg towns who have a coinniori passagd and feasfement 
therein, may be compelled to do it" But no authority 
is giy^n lot this ' statement as negords : the owner of a 
^piscary; and jeven'the owner of a simken ship which 
obstructs the navigation is bound to do nothing more 
than erect a buoy over the place.* 

i IHawk. P. C. c. 75, §13. 

« Swrmmd v. Pearson, 1 Camp. 515 ; jB, v. WaUSy 2 Esp. 675. If 
owing to a weair in a navigable river becoming stopped np, annoyances 
shonM be cansed to adjoining owners, the Commissioners of Sewers 
may have jimdictioii to cojoipel a repair. 3^4 Wsu IY» c» %% iVk 
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If Qtu) Warranto lies to try Bight to Fishery, — ^There 
seems no authority for the dictum that a qtM warranto 
lies to try the right to a several fishery/ 

Abating Obstructions of Fishery. — ^The right of abating 
a nuisance is incident generally to all substantive rights 
of property. Blackstone Observes,^ " Whatever unlaw- 
fully annoys or does damage to another i^ a nuisance, 
and such nuisance may be abated, that is, taken or 
removed by the party ag'grieved thereby, so as he 
commits no riot in the doing of it If a house or wall 
is erected so near to mine that it stops my ancient 
lights, which is a private nuisance, I may enter my 
neighbour's land, and peaceably pull it dowji. Or if a 
new gate be erected across the public highway, which is 
a common nuisance, any private individual passiug that 
way may remove it. And the reason why the law 
allows this private and summary method of doijig one's 
self justice is because injuries of this Jdnd, which obstnvt 
or annoy such things as are of daily conveiiieiice and 
use, require an immediate remedy, and cannot wait for 
the slow progress of the ordinary forms of justica" The 

1 Thougli Holt, C. J. threw out a dictum which may have been ap- 
plicable to former times ( H^«rre» v. Mathews, 1 Salt 857) that a quo 
warranto might be brou^t to try the right of the grantee under the 
Crown to an exclusive fishery in the river Exe, it is not likely the 
Court of Queen's Bench would, in the exercise of its discretion, give 
leave to issue such a writ in modem times. Per Bayley, J. in iZ. v. 
Ogden, 10 B. & C. 283. In modem practice the writ is confined to 
cases of usurping an office, whether created by charter alone, or by the 
Crown with the consent of Parliament, provided the office be of a 
public nature and a substantive office. Barley v. the Quern, 12 CL & 
F. 541. This rule is the less likely to be relaxed, seeing that other 
repiedies are available. 
3 Bl. Com. 5, 
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genei^lity of tliis statement has been materially con- 
tracted by modern decisions. For it has been held 
that in the case of a nuisance on a highway, a private 
individual cannot of his own authority abate it, unless 
it does him a special injury, and he can only interfere 
witii it so far as is necessary to enable him to exercise 
his right of passing along the highway, and no further.* 
And in the case of a private nuisance, for example, 
leaving filth near the windows of a dwelling-house, one 
cannot resort to tlie I'eniedy of abatement without first 
giving notice, unless the party was the original wrong- 
doer, ot was guilty of some default in not performing 
some obligation incumbent on him.^ In short, to justify 
taking the law into one's own hands, there must be 
some pressing danger to life, health, or liberty, which 
cannot, without serious detriment, wait to be redressed 
by the ordinary course of an action or other civil remedy. 
In this view an abatement is a remedy which requires 
such delicate handling to escape the consequences of the 
least abuse, excess, or oppression, and is so seldom 
legitimate, except in veiy strong and peculiar cases, 
that it is not to be recommended as a remedy at all. 
It will be see^i that, as regards its application to rights 
of fishery, it is in general available only where the 
removal of the obstruction or nuisance is a matter of 
pressing urgency, which requires a remedy other than 
IJvhat is usual in other wrongs. If, for example, a lessee 



1 IHmes V. Petley, 15 Q. B. 276 ; Davies v. 3£ann, 10 M. & W. 
^46 ; Mayor of Colchester v. Brooke, 7 Q. B. 339 ; Bridge v. Grand 
Junction R. Co. 3 M. & W. 244. 

5 Jones V, Willidrns, 11 M. & W. 176. 

1£ 
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of a fisrhery exqrcfees tB^ rigW of fishefy as a necessary^ 
livelihood or trade, and an obstruction of the right, hy 
tho conslructrpn of a, we^r or otlier^ise, prevents it& 
exercise, he might be ^ustifiM in resorting to this temedy^ 
Or if a tenant of a manor lias a cornmbn ot pii^caiy for 
the sustenance of his fatnfly, he 'may in sprae case» 
require to abate a nuisance^ taking eate, however, not to 
interfere 'with the soil,.\yhich lie has np fight to do. But 
in the ordinary case, as. between proprietors df k fishery 
in a private river,, the hecessrty qt abating a nuisance 
will seldom be j'ustJBable, j^npfe an obstruction can 
scarcely be supposed' to, press upofi life, health,' or' 
Kberty ; therefore the ordihai;^ iemi^Sies Ijy aqtion or 
siiit must be prefferrecL 

%ren ■though (Bugines 8rfe used which ^6 illegal by 
statute, this gives no right'to any'pei'son'tb abate them 
as nuisances if not nuisances at comh^ law. llius no 
oiie, not even ihe cohsiervatoiB, withbnt express autho- 
rity under soihe stiatiite, can, cl^sttoy %e engines, and 
seize and carry away^fhe ffsh so caught'; ttiey can only 
pursue the retnedy given by {he statute.,^ Express 
power, however, has been given by the Salmon Tishery 
Act to the owner of a fishery or the subjacent land to 
seize the nets, &c. of poachers.? 

Distraining Wets of Trespassers: — ^It has been said 
that the owner of a several fishery can at common law 
distrain the nets and implements of trespassers damage 
feasant The doctrine, however, is weak authority for 



1 Bulhrook v, GooderCy 8 Bhrr. 1768.. 
a 24 & 25 Yict c; 96^ § 25» aTitc. 
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this.^ It cannot be safely" laid 'down 'that the net^, 
&hing-rods, &c, of trespassers on a several: fishery can 
at common law be seized and taken from the trespasser 
by the owner of the fishery, even, where he. is also owner 
of the soil ; the utmost that can be done: brevi manu is 
to- push the trespasser with his implementsjjoff . the. locus 
in quo. But the Larceny Act, 24 & 35 Vi<jt..c. 96,. § 25,2 
as alreeidy stated, gives a limited remedy of this kind. 
Tlie oQiy feui^dy at common Jaw! is an action of trespass. 
And it Heed scai^cely be observed that d fortiori the 
owner of a &^e fisbei^y, or a person having only a common.' 
ef fishery, can^ still less take the law> into his own hand, 

^.SeywUv. Champenuxm, Cto. ('as. 228, . wliich .is as. follows:— 
'* Trespass for taking and cutting of his nets and ours. The defendant 
justifies/ fov <that» he wfus seised in fee of a several piscary ; and thi^ 
^e defendant, .withj^iy^ers others, epdeavoured with their oars to row 
upon his water, a^cT with their iiets to catch bis fish ; and for the safe- 
gt&rd of his fishiiig he'*6bokiina'cut the nets'and oars, &c Thereuppn 
^e plaintiff depiiju:s. . It was iao;yed by Whitlock that this plea is not 
go9d, for he cannot by such colour cut the nets and oars. And of this 
opinion was all iHe Court, for the reason supra. But he might have 
ta)c9n '\}^ nets and oars and detained them as damage fea^o^niy to stop 
their further fishing. .Whereupon it was adjudged for the plaintiff." 
This was at most an obUer dictum. It may be assumed that the owner 
of the several fisheiy had also the soiL Now to justify a detainer 
damage feoMLfUy the nets and oars must have been doing the mischief 
of themselves ; whereas the report obviously assumes some one was at 
tHe's^me using the nets and oars, in which case the utmost remedy the 
<pmmon l^w would allow would be, to enable the owner of the fishery 
to use, force in pushing or driving away the party so trespassing, and 
his implements along with him. But the chattels in question could 
^ot .be, taken,. unless th^y wQre at the moment actually obstructing the 
owner of the fishery in his user of the fishery, in which case it would 
more properly be called the abatement of a nuisance than the detainer 
of things damage feasafU. At all events, the chattels could not' be 
taken in imvUum of the party using them as a seizure and detainer of 
dwfMbge ftasaml generally implies. 

* AfU€^ p • 

H2 
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and seize the fishing gpar of trespassers in the manner^v 
above described, . 

Ejectment. — ^The action of ejectment is the remedy for 
recovering poesessioai of a corporeal t^netnent when the 
party has the right of entry. Ejectment, however, will 
not in general lie for a fishery, for primd fade a fishery 
is only a profit dj prendre. Ejectment will lie in those 
cases only whe4?e the the soil covered with water is 
claimed, for the soil will carry the fishery without if 
they have not been dissevered' The observation of, 
Ashnrst, J. that ejectment lies for a fishery,^ no doubt 
had reference to a case where the soil and fishery went 
together. 

Remedies hj Action. — The ordinary civil remedies for 
obstructions or invasions of the right of fishery are 
actions of trespass and trespass on the case, and in 
equity injunctions and bills of peace. It depends on 
the nature of the right, and the nature of the invasion 
or nuisance, which of the two actions at law is the 
appropriate remedy ; though the importance of dis- 
tinguishing between the two forms of action no longef 
exists, since different forms of action may be joined 
together. 

It will be recollected that rights of fishery are sub- 
stantially of three kinds. First, there is the common 
fishery, which is the right of every member of the 
public to fish in the sea and navigable rivers without 
obstruction in all parts thereof, except where some 

^ WaMy V. Netotoriy 8 Mod. 276 ; Herbert v. Laughluyn, Cro. Ca.««, 
492. 
2 R, V. Old Alresford, 1 T. R. 358. 
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individual has a legal right to a several fishery these. 
Secottdly, there is the several fishery, which is the 
^zchisive right of fishing either in a part of the sea or 
of a navigahle river/or in a "private stream ; it may or 
may not be accompanied with'^the right to the loiL 
•thirdly, there is the free fishery, being a right of fishing 
^eoncurrentiy with one or more other individuals. And 
a common of piscary is substantially the same right, 
the. distinction chiefly consisting in the supposed origin 
of these two rights respectively, the place where the 
fishery exists being the soil of another, 

Obstrn^ions of Common Fishery, — First, obstructions 
of common fishery. The oea and navigable rivers being 
open to all the public, each person has an equal right to 
fish in all parts, except where a several fishery of ancient 
origin legally exists.* The rights of all being equal, it 
foUows that no individual can acquire a prescriptive 
right to fish in any particular part of the sea or stream 
The maxim wiU be, first come first served. If one 
fisher w»e to interfere with another, it could only be 
by persisting i^ fishing too near a spot where another 
has first taken up his position, and thereby wilfully 
preventing him exercising his legitimate rights. The 
person so interfering would be liable to an action on 
the case, if not to an indictment. No person in modem 
times can set up prescription as the foundation of a right 
to attempt to fix nets, or construct a wear or trap in a 
particular spot^ in the sea or a iiavigable river, any 
more than a man can prescribe for a right of constantly 

^ See aTtte, p. 

« Ward V, Cressmll, WiUes, 2«6. 
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standing in a particnlaflr' spot in a highway. As shch 
attempt tbitds to ohstriict all others who may wish to 
fish in the samei spot, he wonld not only T)e liable tio^ an 
action on the case by any person specially injured,* bat 
he may be subjected to an indictment oli the prose- 
cution of any person whatever, though fot obvious 
reasons such a remedy has probably never been* re- 
sorted to.^ 

In^ regard' to conflicts between the public and* indi- 
viduals, the burden ig on the individual who elaiim^ a 
several fishery in tlie^ sea or a public navigable river, to 



^ A case of some nicety a$ to the exact form' of rimedj arose is tbis 
way (Young Y. ffickens, 6 Q. B. 606) :— The plaintiff was fishing for 
pilcliards, and' had' dtawn Ilis net p'artially round tlie fish,*leaving a 
space df tfhout sftveii fathoms open; which he was ah<rtit tb close witifi 
a stop-net. Two boats belonging to tbe^ plaintiff were also stationed at 
thfe opening, and splashing the water about, for the purpose ortierrrify- 
irig thd flflh fk>ni pateing through - tKiS openinf}. At tWs tlmfe th*! de- 
fendant rowed his boat up to the opening, and so prevented the*plidntiff 
taHng the fish. The plaintiff brought an action of trespass, on' tlie 
gitrand that he had aft' the tiine accfuii'ed p6!asei38id4i of Alfe fisH;and 
that the defendant took them froUi him ; andsathe point arose whether 
the circumstances amounted to custody or possession by the plaintiff 
of the^fish; The Court held there ihs no posisfes^dn ijy thfe plaintiff. 
liOrd^ Benman said, ** It appeariBd almost certain that the plMUtiff 
would haye'had possession of the fish but for the act of the defendant ; 
but it is quit'e certaiii th&t he haid nbt pOssession-=he had nbt acqUireki 
actual power 6ret Uie fish; It mi^t be the defendant a<ited* natijasti- 
fiably and did a wrongful act, for which he might be liable in a proper 
form of acftoiil*' Patteson, X :—** "We cannot support the plaintiff's 
issub, milto^i^- are {Prepared to say that all but inducing info possession 
OS the same as reducing into possession. Whether the plaintiff has 
any cause or action at all is not clear ; possibly there maybe a remedy 
under the statutes." Wightman, J. added, *^If th^ property Hi t^e 
fish was vested in the plaintiff by his partially enclosing t^em^ but 
leaving an opening in the nets, he would be entitled to maintain trove^ 
for fish which escaped through that veiy opening." This case occurred 
when forms of action were importaiiLt 



"ow tlta^ he has eiijoye4 tl^e fisl](eiy froxa tixae ixoxac^ 
iHorial, and heQce ancienli. user is the jxma F9Jnt Qif 
dispute. 

JPi'oo/ ^/Ancient 'U^^.-^Th^ chief substantia inter- 
ference vith -ft oompion/fishejfy is where % yfeax or 
similar coutnyaiic^ ei^ista As already stated, 9uch weaa:? 
are jpri^/<uM[e a mqsance, and illegal ; but if they l^v^ 
existed &om a period ^mtecedent to Magpa Cl\arta» vlu^ 
a granVfroiA the Cpqwh of the right, they f^ }es^ 
If, ther^ore, the owner of a wear w^ ixMliGte4 for 4m 
ol>struction, Oi>iC a3 would be the coore oonYe^ie^ 
i^iQedy, m ^ion on the ^^se were brought agaijsst hiii^ 
or if bis wear were pulled dQwn, apd he bpught aa 
action of trespaiss^ ha is bound to plead and p^ve his 
title or pp^soriptive user, which pre^umea -f^ titla Such 
a piie3oriptiv;e riight may be appurtenaxit to a Qia^or.^ 
In proving the title, possession a§ of right fpf thirty 
years ^ai^d u|^wai4d is f^ pmmd fa&ie title.^ But the case 
will be weak «^9less aiicient titles are produced^ cepqg- 
iiising or a^ui^)|ig 4 grant from the CrowQ> as well as 
evidence pf lo»g enjoyment.^ Ifi such Qases the prin- 
ciple ^.pplicjG^ble is, tbat where a person is sl^wi^ ^ov ^ 
43eries of y^aa»9 to l^e been in the undUputed eigpy- 
ment of property, or of any of its rights, incidents, or 
immunities, exercising the rights of property, and per- 
^ra^ing ^ duties, as it is not ea§y to beUeve that a 
person would thus be left by ihe true owner long and 
finely to enjoy what was i?6t his own, a jury will be 

1 Bogers v. Allen, 1 Camp. 309. 

« 2*3 Wi^. ly. c. 71. 

••» iO'Mdll Y.Allen,9 It. C. L. B^p. 132. 
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allowed to presume a grant, or surrender, or release, at 
€ven a matter of record, according to the nature of 
the case.^ 

In regard to all ancient grants and doncuments,, 
modem usage is evidence to diow what was the meaning: 
€f such grant or document^ whexkever a question aiisea as 
to what passed by a particular giamt.^ Ptoof of moderik 
fiser, carried back ad far as living memory can be 
leasonably expected to appiy ity is evidence from which 
still more ancient user may be inferred; and unless 
there be something in the nature of the subject-matter 
or in the other evidence toencount^ the infererkce^ or to 
suggest the necessity of other proof, may be cvidenco 
from which a jury may presume prescriptive title. 
Again, in favotir of long possession, a jury will be 
justified in presuming a grant or patent from theOrown, 
or even an Act of Parliament.* 

Ancient leases of a fishery are good evidence for a 
eMmant, for they are acts of ownership, showing the 
ancient state of the possession.^ So bills azKi answers 
in chancery between parties litigating the title may be 
admissible.* And so verdicts in foa'mer actions^ but not 
an award, unless the party or his predecessors were privy 
to such award.* 

1 Per Haye8> J. and Greene, B. Littie t. Wrngfidd, 11 Ir. C. I# 
Kep. N. S. 63 ; Mayr of H%bliT^Homer, Camp. 102 ; Lopes y, Andrevr^ 
3 M. & By. Z29a; Roe ▼. Irdand, 10 East. 2fi4. 

8 Duke of Beaufort ▼. Ma^for nf &wanseay S £xcli. 413. 

8 O'Ndll y. Allmy 9 Ir. C. L. Rep. 132. 

* Malcolmson v. 0*J)6aj 9 H. L. Cas. 

"^Ibid. 

« Wenman v. Mackenzie, 5 E. & B. 447 ; Evam v. Rees, 10 A. & E. 
151 i KiTunersley Y, Orpe, 2 Doug. 517. 
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As a jgeneral rule, ancient grants are to be constmed 
by the light of subsequent usage.^ 

1 In an action of trespass for breaking and entering a close covered 
with water, the defendant pleaded that it was an arm of the sea, where 
aU conld fish. At the trial ancient grants of wreck were produced by 
the plaintiff, who proyed that for forty years and upwards he raised an 
embankment, used the seaweed and gravel, and the inhabitants of 
Poole had never made any opposition, Dallas, C. J., Chcuir. UUed^ 
5 Moor, 185, laid down the law thus : — " Where a grant has been pro- 
duced, no usage, however long, can alter or counter-rail the terms of 
such grant, for what is done under usurpation cannot constitate a 
legal usage. The fundamental rule laid down is, that when an ancient 
grant contains general words, the best eziK>sition of it is by constant 
and uninterrupted usage. Unless, therefore, an usage and ei^joyment 
for forty years can be shown to have originated in usurpation, it ia 
evidence from which usage anterior to that time may be presumed. 
Here the modem usage,' as connected with the ancient, affords a strong 
exposition of the meaning of the original grant of Henry II. The 
general rule is, that if the language of a grant be obscure, or its con- 
struction doubtful, general usage may be resorted to to expound, 
although not to controul or contradict the instrument, and such usage 
is a strong practical exposition of the meaning of the parties. Ancient 
grants, therefore, are to be construed by evidence of subsequent usage, 
however general such grants may be, reducing it to a mere question of 
fact as to the mode of right, which has been generally and nsnally 
exercised. I also agree that if usage be tnced no higher than forty 
years, and applied to establish an exclusive right ovw an arm of the sea, 
such general usage for that period would not put an end to or destroy 
the rights of the public to fish there, but for the last forty years the 
evidence adduced at the trial was as strong as it possibly coiild be to 
establish the plaintiff^s claim as to the usage since that time, as the 
wall was then raised by Mr. Sturt, from whom he purchased, and the 
embankment made in the sight of the corporation and all the inhabi- 
tants of the town of Poole, and his was a strong act of ownership. . . . 
It has been asked if the Corporation of Poole had been in confederacy 
with Mr. Sturt when the wall was built, and did not choose to Inter- 
fere with the subsequent usurpation by him and the plaintiff^ whether 
it would deprive the fishermen of that town of their right to fish over 
the loeu9 in quo f Certainly not But if it touched the interest of all 
the inhabitants of Poole, and so general a right had before existed, it 
must then be presumed as a matter of course that any usurpation of 
that right had before existed. " And Richardson, J. said, " an usage of 
forty years' duration is not only evidence for that period, but affords a 



106 nSHERY LAWS OF ENGLAND. 

Two Competing Grromts,'— It sdlnetimes bappre&s that 
two competing grants are set v:p from the- Crowa. In 
such a case it - is for the J4iiy to presutae feom the 
evidence whether there had not feceo a sdb-gpant from 
the predecessor of one of the parties to the other. Hius 
in the river Moy, in Sligo, the plaintiff in a case gave 
evidence of a grant from the Crown which covered the 
whole right claimed, but there were pjK>ofe of adverse 
tiser in the defendant proved by parole evidence. Hie 
Court held that the difficulty could be got over by pre- 
isuming that the plaintifiTs ancestors made a sub-gitiftt 
to the defendants, which was lost.^ 

ptresumptioa of a shoilur and autericnr U8«ge if notking be 8h»w& to tbe 
contrary." 

1 Little Y. Wingfield, 11 Jr. C. L. B. 81. In this case a written 
grant was ayertlffown by parole evideiice of adywse liiser, and on -this 
last point O'Brien, J. observed : — "In the present case it does not 
appear how the legal origin of the long possession and enjoyment of 
the fishery claimed by the defendant ean be accounted for except 'cAi 
the presumption of a grant. And, in my opinion, it is not necessaiy 
in leaving the question of a presumption of the grant to state either 
the names of the parties by Whom or the time when such grant should 
be presumed to have been made. Instancee tnay ooeur in which an 
uninterrupted possession and enjoyment of an tnoorpoireal hereditament 
^for over two hundred years would be established -without being able to 
'show the period, or to account for the ^sonlinanceinent «br origin of such 
possession. In such a case the presudiption of 8<>me grant having been 
made would be almost conclusive, and yet it m*y be itopossible from 
the lenj^h of time to furnish the jury with any materials whatever for 
deciding at what time prior to the earliest period when such possession 
could be proved to have been had, or by what party such grant might 
be presumed to have been made. The result of the plaintifiTs proposi- 
tion would be, that the greater the length of possession, and the 
stronger the ground for presuming a grant, the greater would^ the 
^fficulty of a juiy acting on such presumption. All the jurors may 
be satisfied that there had been a graAt executed at fliome antecedent 
period by some pArty competent to do so, and yet they may not agree 
as to the period when or the party by whom it had been executed. 
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Where two parties claim the exclusive rights the mode 
of proving that the' entire fishety belongs to^ one of the 
parties, is the same as pi*oving that the. soil belongs to 
one, contrary to the ordinaiy presumption. Thus, in aii 
action of trespass, qtum clausum fuffit,^ Hid ^plaintiff 
claimed the whole bed of the river flowing between his 
and the defendant's land, the defendant contending that 
he was entitled to haljf. It was held that evidence of 
acts of ownership exercised by the plaintiff upon the 
beds and banks of Itie river on ^ the defendant's side 
lower down the stream, and where it flowed between the 
plaintiff's land and a fatm of: (7 adjoining the defendant's 
landy and also of repairs done hy. the plaintiff to a fence 
which divided C's farm from the river, and was in- con- 
tinuation of a fence dividing, the defendant's land from 
the river, was admissible for the plaintiff.^ 

Such a restriction upon this doctrine of presumption would, in many 
aases, BulHfy its principles snd defeat tiie otjects fw which it Was 
^sM^dittd.^'^LiUU Y. WiH^Jdi 11 fr. €: L. P. Rep. 81, 2. 
. 1 Lmiey. Wingfield, 2 M. A; W. 82d; 

» On tha» subject Parke, Br said : •* Ovrnership may be proved bjr 
r]^o6f of possession^, and that can be shown only by acts of eojoyment 
of the land itself ; but it is impossible i2» the nature of things to eon- 
Hine the evidence to the very precise spotos whicbthe alleged trespass 
nay have beenhcommitted^ Ividenee may be given of acts done Oh 
other parts, - provided thevs is suidi a Milftoii character of locality 
bstween thos» pigffts^ and the spots in question as would raise a reason- 
abler infeisnce in the xoinds of iSke jmi^^that tho pkee in dispute 
belonged to the l^iatiff if the other parts ctid. Inordinary caseS). to 
prove thia title to-a close the claimant ftuxy-give in. evidence acts of 
ownership in any part of the same mclesinre, far the ownership of one 
peart Causes m reasonaiUe infeieneee thai the other belongs to the some 
person, though it by no means follows as a necessary consequence^ fat 
different persons may have balks of land in the same inelosure, but 
this is a fact to bt submitted to the jury. It has been said that tiie 
defigndant had no interest to dispute acts of ownership not opposite hos 
own land, but the ground on wkick such acts are admissible is not the 
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Opposite Riparian Ovmers. — In one case the owner of 
lands on one side of a fresh-water inland river brought 
an action against the owner of lands on the other side, 
for breaking and entering his several fishery. The defen- 
dant had fished with a net nearer the plaintifiTs side 
than his own. The plaintiflf produced evidence of the 
appointment of water-bailiflfs by himself, who had 
watched the river for upwards of forty years and warned 
oflf strangers, and proved that he enjoyed the exclusive 
fishing with nets for upwards of forty years over the 
whole river. The defendant, however, proved title to the 
soil in his half of the river, and therefore either to fish 
in half of the river, or as tenant in common of the whole 
river ; but in consequence of removing to a residence at 
a distance, they had not exercised their right for about 
thirty-five years, and the plaintiff's title was sustained.^ 

acquiescence of any party ; they are admissible of themselves j?ro|prio 
vigore, for they tend to prove ^t he who does them is the owner of 
the soil ; though if they are done in the absence of all persons interested 
to dispute them, they are of less weight. That observation applies 
only to the effect of the evidence. "What weight the jury might attach 
to it is another question." — lb. 882. 

1 Lefroye, C. J. thus hdd down the law applicable :— ** Each party is 

entitled to the soD of the river up to the middle of the stream nag^ 

ad medium filtim aqucB, and is therefore entitled also, as a matter of 

right, to the fishing therein, not as an easement in alimo 8olo, but aa a 

right of fishery in the party's own land ; and inasmuch as the river is 

•!!not divided by any abutments niA.rTring the respective rights of "tie 

r parties, and as the fish run from one side to the other, tiis right of 

.fishery is in its very nature a species of tenancy in common. The 

plaintiflf claims not a tenancy in common in the fishery, nor a right of 

^hery half-way over the river, but the exclusive right of fishery in the 

whole river. But as there is a tenancy in common of one kind or 

another, an exclusive right of fishery is not to be presumed from the 

mere fact of the plaintiflf 's possession or eiqoyment and use of the 

.whole fishery, by spreading his nets across the river from one side to 
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The law is well settled that where a stream divides 
the lands of two proprietors, each can only fish, whether 
with nets, rods, or any other implement, up to the 
middle of the stream and no further. If either casts 
his net or his angling line beyond the medium fiiumt he 
is liable to an action of trespass, and if there is no claim 
of right to the whole fishery, he jnay (if he in person 
trespass beyond the line) ev.en commit the criminal 
offence of poaching ; but unless his act amounts to an 
offence tmder 24 & 25 Vict. c. 96, § ,^ he cannot be 
punished summarily, or given into custody. 

Non-user of Fishery. — Can a fishery derived by ex- 
press grant from the Crown be lost by non-user? This 
point was raised in all Irish case, but was not decided. 
Pigot, C. J. observed : " In a variety of ili^tances no 
doubt, patent rights to offices may became forfeited by 
non-user, that is, by th^ non-performance of the duties 
of the office granted by the Crown. But in this case 
the question does not arise ; there was no evidence of 
non-user ; there was an absence of evidence of user as 

the other, for each of the tenants in common had a right to do what 
the plaintiff had done here. If, indeed, one of the tenants in common 
liad erected abutments in the middle of the river, or by any other act 
had entirely destroyed and put an end to the enjoyment in comnion, 
that might he an oustpr ; but the mere user by one tenant in common 
of that which belongs to thetn both in common can never joer «e raise 
the presumption of a grant ; and to hold that the tenant in common 
who does not exercise his right, is, after thirty years, to be presumed 
by the mere non-user to have made a grant of it to his co-tenant in 
common, would indeed be a monstrous result." — Beauman v. Kinseltaf 
8 Ir. C. L. R. 291. 

Evidence of orders to one's water-bailiffs is not admissible in aid of 
title, without proof of acts done by the bailiffs in pursuance of those 
orders. Beauman v. Kinsclla, 11 Ir. C. L. B. 249. 

1 Ante, 
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to a period to the greater pai*t of Which it was impos- 
sible, and to the remainder (the latter part) of which it 
weus very diflBoult, to apply the testimony of living wit- 
nesses, and as to none of which was there any ground 
for imputing that there was any documentary evidence 
which was withheld; eveiy day or evevy year cannot 
be made the subject of distinct testiniony in inquiries 
of this nature;! Non-user at'interwlii is quite com- 
patible with retaining tthe right, toT^ the owner of a 
fishery is not' bound to fish and exercise'his right. There 
is nothing to prevent ihis dedicating -the right to tha 
public, and if rthe-^noni-u»er:is- coupled ^tk proof of ttie 
public , exercising the right undisturbed for several 
years, this :may be good evidence «f dedication, as 
m the .ia»ak)g<M!is ^case of a right off^wfi^ ; but, as a 
g^ral rule, ^ the puljlic. cannot lose a ^public right by 
aeiirWBer.^ , / > .^ 

iRemedies job tio Several '.FwAei:y.-^*-The action of tres- 
pasA is rthe '.appropriate remedy • fer invading a several 
fishery* 

It has beeja^paid that in oixler to maintwi trespass, 
it is sufficient' if the party, at the time when the act 
complained Of was done, has the actual or constructive 
possession of the thing which is the subject of the 
trespass,^ and that the owner of a several fishery has 
the exclusive right of taking the fish within particular 
limits, arid thereby has the constructive possession of all 
fish within those limits, and may therefore in trespass 

I (TNeill Y.Mlen, 8 Ir. C. L. R. 132. 

« See ante, p. . No^ghi v. Winch, 2 B. & Aid. 662» 

a Smi^ Y. MUkr, 1 X. lU 4S0. 
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deseribe tbem as his fish J But the trsa . ground on 
which trespass lies for breaking a several fi^^ery, even 
though the soil belongs to another, is, that the {daintiff 
is entitled to the exclusive possession of the water for 
thfe purpose of fislirng there. Thus, a declaration recited 
thect defendant -with -force and arms broke and entered 
a fishery, to wit the sole and exclusive fishery of the 
plaintifT in a certain part of a river then flowing and^ 
being over the soil (tf one F., and then fished for fish in 
the said fishery of the plaintiff, avdthe psh of .^e said 
fishery of iplaiiltifr there^fonnd being^in .the said fishery 
chased and disturbed, and it was he^d by the Court 
of Exchequer Ohambers, that the wovda '* sole and eix- 
c|usive 'fishery were at'Eri^.Tateafker verdict equivalent 
to several fishery, and that tiiA atattment that the soil 
was in F. did not vitiate the count or render itneeessaiy 
to deduce title from the own^r x)f the^^ufee^ Ijforeover 
that trespaatoUy for the' injury described:^ 

1 Stniih YjXemp, 2 Salk. 637; ChiidY. QrmJyjU, Cio. Oas. 568^ 
BtOtm /y. Moodfy, a L. R^ym^ 260 ; 89i0MitT y. Z. CouriaMy^ 5 B«r. 
2814 ; ^uke of 8am$mt v.FifgwM, S B.^A.C. S7ti, 1 D. AB..347. 

' Holfimi V. BaUty, 13 Q. B. ,426. 

Where the action of trespass is for hre&kiog and entedag the 
several fiaheiynid takii^ ^, the taking of the fiah i» mere matter of 
nggrayatton ; <«Qd the same importance is not now attribnted to the 
want of a deipnte statement of the number of fish taken as anciently.. 
}n Playtev^s oase, 5 Co. Rep. 34 h^ it was h^d that the taking was a 
separate eavse of i^clMm, lyid the omission of the natare and nnmber 
of the iisiii^ was nwitter of substance. 

s Indeolaring in trespass, it used to be oommon to add a cantinit^ 
<Mido, i«. that thetdefendant continued the trespasefor a certain time ; 
Fmtleroy y. Aylmer, 1 L. Baym. 239. This is, however, in general^ 
mere matter of aggravation, and need not now be pleaded to ; bnt for*, 
merly, unless the eontimtando was certain, and expressed the quantity 
and quality of fish taken, judgment was arrested, ffotoel y« lUynaldSt 
1 Yeat 829. 
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- Remedy as to Free Fishery. — ^Where a party has not a, 
Several fishery, but a free fishery only, i.e. a right co- 
extensive with the rights of others, much depends on 

In the older cases, the action of trespass was brought for taking tbe 
plaintiff's fishes, and sach a declaration was held good as regards a 
several fishery, because the plaintiff had a local property in the fishes. 
PoUexfen v. Crispin, 1 Vent. 128^ 

If a prescriptive right of fishing is set up as a defence to an actign 
of trespass, the plea must state what kind of fishery is claimed, and to 
which estate it is appurtenant. Anony Hardr. 407. 

Where to an action of trespass for breaking a several fishery the de- 
fendant pleads liberum tenemeiUum, the plaintiff may reply that it is 
his own fi-eehold, and not that of the defendant Lcmbert v, Strother 
Willes, 218. 

Where an action of trespass is brought against five fi)!* fishing in a 
several and free fishery, one of the^ defend^uits may plead property in 
his master, and that he did it by his command, and traverse the right 
pf free fishery stated in the declaration, aad the defendant may reply 
A injuria. Wine v. Rider. Sfr Mod. 67. i 

Where the plaintiff brought an action of trespass for fiishing in the- 
plaintiff's fishery, and the. defendant pleaded that the Ic^ms in quo was 
an arm of the sea, in which every subject of the realm had the liberty 
and. privilege of &ee fishing, and the plaintiff replied a {description for, 
the sole and several right of fishing, and traversed that every subject 
had the liberty and privilege of fr^ fishing in the locus in quo, it was 
held this was a bad traverse, which, the defendant might pass by in his 
rejoinder, and traverse the prescriptive right of the plaintiff. Richardr 
son V. Mayor of Orfordt 2 H. BL 187 (reversing the judgment of the 
Court below, in Mayor of Orford v. Richardsmiy 4 T. R. 437). 

In an action of trespass for throwing down a wear appurtenant to the* 
]51aintiff's fishery, the defendant pleaded that the wear was erected 
across a navigable ri^er, and was a nuisance and obstructed the navi- 
gation, and the defendant prostrated the same. The plaintiff replied 
that the pai t of the river in question was not a public navigable river, 
nor had the public a right of navigating there. Rejoinder, that when 
the channel of the river was choked up, the lieges could go over the 
part in question. Sur-rejoinder, that the public had no right to navi- 
gate at that point. Issue thereon. WUliams y, WiZcoXy 8 A. & E. 
314. It was held in this case that it was not necessary for the plaintiff 
to set out in his replication how or by what grant the locus in quo 
became other than, and wholly distinct from, the channel in which the 
right and user of public common navigation existed. Ibid, 
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% natui^ and origin of the title, as td what is the 
{(roper remedy. As already explained, a free fishery is- 
a right which is not exclusive, but co-exteasive with- 
tbe rights of others, and' in general it implies no right 
to the soil. It is qnite .possible, however, to suppose a 
case where both the soil and the fishery are in several 
owners, in which isase they must be joint owners or 
tenants in common, and th^r remedy against a tres* 
passer would be by a joint action, inasmuch as the 
wrong would be an entire thing. If the soil was in A 
and JL hod merely a free fishery in the water, then h^ 
would be able to maintain an action of trespass against 
a stranger, by virtue of such ownership of the soil, and 
yet each of the others entitled to the free fishery could 
only have an action on. the case for disturbance. 

It was laid down that trespass does not lie for taking 
the plaintifiPs fish in his free fishery, even after verdict, 
aad judgment will be? arrested.^ And generally in order 
to support an action of trespass to goods, the plaintiff 
must 'at the time of the act committed have either the 
aetual or constructive possession of the goods.2 An 
illustration of constructive possession is where the lord 
of ev matior brings trespass for an estray or wreck taken 
by a stranger ;b§fore sei:sure by jstfie lord;, and an executor 
has a constructive possession^ of the teafcator'&^goods on 
the death of the festatbr,' 
'J^ has, howevei:, been sometimes said or assumed* 

y Upton V. DaukiTiSx 3 Mod. 97. 

* SmUh V. Willes, 1 T. R. 480. 
3 Ibid. 

* »tnm V. K€7n^, % SdJc h. 37 ; Co. Litt. 4 h, 122 a; 2 Bl. Com. 
iO i Child Y. Greenhilly Cro. Caa. 664 ; Vivian T, BlcO^e^ 11 East, 263. 

I 



114 FISHEBY LAWS OF ENGLAND. 

that trespass lied for breaking^ a fre^ fishery, and many 
cases will be foxmd of actions of trespass for a several 
fishery in one -count, and a free fishery in another count ; 
and Parke, B. said that used to be the common practice. 
But it will be found that it depends on how the term 
was defined, whether those cases are authorities. If the 
definition above used for the reasons already mentioned 
be adopted, viz. that a free fishery is a fishery where 
several persons have a co-extensive right, but the soil 
is not in them, it will be obvious that trespass is not 
the proper action, except where he who is also owner 
of the soil sues, and the others can only have an action 
on the case for disturbance. Practically, however, the 
disturbance is now of no great consequence, seeing that 
different forms of actions can be joined* ■ ^ 

Obstruction of Common of Fi^/iery. — ^Where a party 
is entitled to a common of fishery which is interfered 
with, his remedy is an action on the case for dis- 
turbance : seeing that he has in general no right to the 
exclusive possession, trespass will not lie. But' if the 
right of common be exclusive, it has been said an action 
of trespass will lia^ Where the right has been created by 
deed in favour of two or more persons, the right of appor- 
tionment will be competent as between those parties.* 

1 Ilolford V. BaiUy, 13 Q. B. 431. 

2 Holt, C. J. said, ** That free fishery was where the right of fishing 
is granted to the grantee ; and such grantee hath a property in the fish, 
and m^y bring a possessing action for them without making any title." 
— Smith V. Kemp, 2 Salk. 637. He seems to have thought it was 
analogous to free warren, but this doctrine is inconsistent with the 
other leading authorities. 

8 Wilson \. Mackretk, 3 Burr. 1824. 

.4 Hargrave v. Congleton, 12 Ir. C. L. R. 368, an analogous case, viz. a 
common of turbary. 
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In settmg up a preseriptive right, this must be shown 
to be not too general and uncertain, for if it meiel7 
amounts to a general right on the part of all the Queen's 
subjects, it is bad. A prescription must be for some 
definite right claimed as appurtenant to certain tene- 
ments, describing them particularly,^ 

Moreover, in setting up a plea of a common of 
fisheiy, care must be taken to describe it not. as a 
common fishery; which is a different thing.' 

Bemedy in Chwrt of CHuunctry, — If the owner of a 
several fishery in a stream not navigable finds his fishery 
invaded by an individual, as for example, a neighbour- 
ing owner; the remedy of an action of trespass, guare 
elaumm fregit^ is generally sufficient for the purpose, 
and will dispose of questions of title, and disputes as 
to boundary. If a number of individuals, such as the 
inhabitants of a vill, ckim a common of fishery there 
by custom, such a custom is bad, and cannot be sus- 
tained, and this has been the imdoubted law for two 
centuries.^ And in the latter case an action of tres- 
pass in the first instance against an individual, followed, 
in case of a verdict for the plaintiff, by a bill of peace 
in the Court ^of Chancery, will completely vindicate 
the right 

So where the party claiming a several fishery in the 
sea or a navigable river finds his right invaded, he may 
bring an action of trespass against the individual tres- 

^ Ward V. CressweU, Willes, 265. 
s Bemnett v. Costar, 8 Taant 183. 

> Gateward's case, 6 Rep. 60. Llcyd ▼. Jones, 6 C. B. 8d ; Blaaid t. 
Upscambe, 4 £. & B. 713 Tt. 

I 2 
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passer, for thia action, is competeat, thoiigk the ovKuer 
of the several fishery has no right to th^ soil in, the 
locus in gup} Apd the plaiAtiff is entitled to maintain 
such action, tl^ough no fish were actually taken by the 
trespasser,^ anji tljie declaration need not. allege such 
taking, or any specific injury. The reason of .this is, 
that wherever any act injures another's right, and 
would be evidence in fujl^ure in favour of a wrpng^rdoer, 
an action m^y be maiijjbained for an inyasion of the 
right without pxopf of any specifi^v injury.* 

If the several fidiery is invaded -by the public gene^ 
rally, or at least by nupnerous trespassers, the proper 
course is for the owner to bring an, action of trespj^s 
against some individual, and aft^r having established 
his right at law, he will then be entitled to file ^ bill of 
peace in a Court of Chancery, and thus pbtain a decree 
which affects the public generaUy. A ipan cannot 
conten,d against all the Queen's subjects, and be ex- 
pected to fight them in detail, for this litigation, would 
be endless, and therefore a Court of Equity will grant a 
decree in a suit of a coia^prehensive kind, which w.ill 
bind the public, even though the right claimed is in, 
derogation of the public right, such as a several fishery 
in the sea or a navigable river. But, as already stated 
the Court will only do sa after ths: exact point in dis|vute 
h9,s been first siettled by an action ajb. l^'W.^. 

1 ffolford V. JBailey, la Q, B. 426. 

2 Ibid. 

8 Patrick v. Grcenway^ 1 Wins. Saund. 346 h. 
* Allen V. D(yiielly, 5 Ir. Ch. R. 22? ; Mayor of York v, Pilkingtoiu 
\ KX\. 383 ; Ci^y of lm(i(m s.Pcrkim, 3 Bi:o. f. C. 6P2, 
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Thus the Irish Srfciety hiavfeg Bled a till of peacd 
|)rayiiig to be quieted in the possession of their several 
fishery in Lough P6yle, an* issue was first directed to try 
whether they had to exclusive right of fishing there. 
At the trial evideHc^ was given of ancient leases from 
the Irish Society to tenants, and payment of rent. Ihb 
judgments in two previous actions brought by their 
lessees for disturbance of the fishery, were also given in 
evidence as reputation of their title. Brady; L. C. said, 
the case was within the class of cases where evidence 
of general reputation is admissible. The action by 
the plaintiffs' lessees had raised the very point in 
dispute, and was substantially their own action, and 
therefore the veMict and depositions were admissible 
'evidence.^ 

Another case illustrates the hardships tocoimtered 
hy the owners of fisheries by the pertinacious trespasses 
of the public.^ The purchasers of a fishery in the river 
Galway and Lough Corrib petitioned the Court of 
Chancery to be quieted in the possession and enjoy- 
ment of theit several fishery. The defendants were 
represented by ten persons, who were paupers, Vho set 
up as a defence that the river was, except in a certain 
specified portion, open to the public, and had been so 
fiom time immemorial. Evidence was given on both 
sides, and the plaintiffs, who produced grants from the 
Crown, and evidence of user, contended that the evi- 
dence of user on the part of the defendants was evidence 

1 AUm V. I><meUy, 5 Ir. Ch. R. 462. 

2 jishworth V. Braum, 10 Ir. Ch. R. 4«r. 
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merely of a succession of trespassea There had jbeen a 
trial of an issue some years pievioasly, which fettled 
the right to the fishery m the plaintiffs. Tfae.M. S. 
accordingly, without putting the plaintiffs to any liirther 
trial, granted the decree declaring the petitioner's^ r^hts. 
and continuing the injiunction^ 
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THE LAWS OF AlfGLIKG. 
so ftioHgr HT common law ro akgIiB ik anothx&'s watsbch-jik* 

GLEBA, AS FOACHSS8, HOW PUNISSED — ^ANOLINO IN DAT-TIMX— 
. . WHEN AN0LBB8 MAT B& AFPRXHENDED— ANOLBBS' B;0D AND TAG- 
KUS, WHKN 8BIUAUS-VIIBMEDI18 AGAINST AJiGLBB-l>OAGHING — 
CLAIM OF BIGHT' T0^ ANOUt—CLAIM OF INHABITANTS OF YILLA6B 
OB TOWN TO ANOLBS—BIGHT TO THE FISH ANGLED^-FUBOaASB OB 
LEASE OF BOB^FtSHING — ^ANGLING SALMON. 

ifo Bi^ tU Chmmon Law to Angle in another's WcUers^ 
— ^It is sometimes said to be a popular impiession that 
angling is a privileged puisuit in this respect, that if 
the suigler follow up the banks of a stream or river and 
confine himself to fishing without any unnecessary tres- 
pass he cannot be prevented doing so ; and that if the 
leave of the owner of the lands is occasionally asked by 
him this is only a gratuitous courtesy which he is not 
bound to render. If^^however, this is a general impres- 
sion, it is founded entirely on a mistake. In the first 
place, the common law, apart from statute, knows no 
distinction between rod fishing and any other kind of 
fishing. AU kinds of fishing are merdy modes of catch- 
ing fish^ and the right of catching fish in a water is a 
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right of fishery, which from its iiature is an exclusive 
thing, being one of the incidents of property. Whoever 
is the owner of the land beneath the watet, which 
generally means the same thing as the ownel* of the 
soil abutting on the water, or the riparian owiierj has, as 
one of the incidents of ownership, the exclusive right of 
catching all the fish he finds in the superincumbent 
water. Property is essentially a^ exclusive thing, and 
the incident of fishing is also so. AU other persons, 
therefore, except the owner, of tb.e soil beneath, or the 
riparian owner, have no more right to fish in his water 
than they have a right to «ei«e ahy dther perquisite 
of the soil. Whether a straijger fishes with a net or a 
rod can make no difference in point of law : it is the 
taking of the fish, not the manner of taking it, that is 
important. It follows, therefore, that no stranger what- 
ever has a right to enter upon land without the owner's 
permission (and land must always have an <<i^wner), and 
walk either along the banks or wade in the bed of the 
stream to fish thera If he do so witiiout the peimissioA 
of the owner of the land, he commits « trespass in the 
eye of the law, jEbr which the owner can bring an action 
figainst him and recover damages. 

It may be taken, therefore^ as a genet^l rule, t^t aU 
anglers who go Mid fish [in a stream without the ^t^ 
mission of the owner of the land are trespassers oi* 
poachere. If permission is given by such owner the 
case is altered. Sometimes an owner is careless of his 
rights, and tolerates strangers, who, knowing this lenience, 
invade his fields to angle or fish with nets> especially to 
angle. This, however, is_a gratuitous concession on his 



i2i 

jpSirt, and he cdil ftt aily motiient, without notice, ifesume 
his rights, and treat all such intruders as trespassers. 
^Whether the Ittncl 6n which the trespasser goes is waste 
ibr (Cultivated, fenced or unfenoed, it is equally a trespass 
ifor him to go there without the owner's permission. 
This has always V^n the Law, and is still the law, as 
regards all rivers and streams whatever; and the same 
is true ^Iso of thfe Sea. In all casfes the land on the 
banks dr ^hore belongs to soihe individual owner unless 
there is a highway at some pdint of access. If a 
i^tranger goes along the highway (ahd the shOife betweeli 
Wgh and low water mark is on th^ footing of iet highway, 
being open to the public use), and so gets into a boat, he 
Ihay then exercise the right he hfts as one of the public 
to fish in the sea and in navigable rivers, unless some 
individual has a several fishery there, as may well be.^ 
In other cases, he has no right whatever to go near a 
stream or water to fish, for he can only do so by com^ 
mitting a trespass; but, as is wellk nown, ownerig of 
^aste and "topi^ofttable land neat the s^a or a navigable 
river seMom actively interfere to prevent strangers 
w'alM'rig along the banks or sh<^, %hdugh in stridtness 
they can always do so at will, unless there is a pubKc 
highway at the place in questidii: 

Snoh is the doctrine of the conanto lliw as legardis 
togKng and fishing generally, and the law is istill un- 
changed by statute, for the statutes nierely give a-'shorter 
and more summary remedy for the grosser Cases of tres- 
passing and in doing so the legislatui*e|ha8 in some cased 
dither'uwatded a milder punishm^t to mei^e anglers as 

* See aiOe, Ji* . 
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compared with net fishers, or exempted angleih from any 
criminal punishment whatever. Nevertheless it is not 
to be supposed in the latter case that anglers are not 
liable to any pu^hment, for they are always liable to 
an action at law, though that it is a reniedy in most 
cases so costly and tedious as to be practically no 
remedy at all 

Anglers as Pocu^s, Juno Punished. — ^Angling, there- 
fore, being ia*' point of law on the same footing as net 
and other kinds pf fishing, the primary rule is, that all 
anglers, imless they have the permission, express or 
implied, of the owners of the water, are poachers, and 
are punishable as such, except they are exempted by 
some statute. In stating in detail, therefore, the laws 
afiTecting angling, it is merely necessary to recapitulate 
shortly what has been already stated as to other kinds 
of Ul^al fishing. Since angling differs in no respect in 
point of law from any other mode of fishing, it follows 
that if the public generally have a right to fish in a 
particular: water, that is, if there in a common fishery 
there, then any person may angle as well as use nets or 
other apparatus, and may catch whatever fish he can. 
I^ however, the public are excluded, as they sometimes 
may be, ixom the sea or a navigable river by a grant of 
the Crown or by prescriptive user in favour of some 
individual, or if they are excluded, as they must be in 
point of law, from private waters or streams, then an 
individual stranger has no more right to angle in such 
water than he has to use a net or other apparatus. All 
strangers who fish in waters where there ia a several 
fishery, or a free fishery, or a common of fishery belong- 
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ing to some ot^ier person or numb^ of persons^ ore 
.(Gj^ually poacher^ whether they catch or seek to catch 
the fisli with a rod or a net or any other engina Hepce^ 
lit an angler, without leave of the owner of the fishery, 
unlawfully and wilfully take or destroy fish by angling 
in a pond or stream running through land adjaceiU to 
the] dwelling-house of the owner of the fishery, he is 
guilty of a misdemeanour^ in the same way as those 
who fish with nets. The same offence committed in a 
water not adjoining a dweUing-house of the owner, is 
treated with more leniency. 

If a stranger, without leave, angle, i.e. attempt to 
catch fish (whether successfully or not is immaterial) 
in any water not adjacent to a dwelling-house, but in 
^hich there is a private right of fisheipr (and this enact- 
sjent is nearly universal in its application to fisheries 
which are not common or public)* he incurs^ besides the 
value of the fish, a penalty of 6/.' 

Anglirig in the Daytime. — ^I^ however, the ill^al 
angling take place between the beginning of the las 
hour before sunrise and the expiration of the first hour 
after sunset, the first of the above two offences, i.e. 
poaching in a water near a dwelling-house, is not a 
misdemeanour, but is only punishable by a fine of 5L ; 
and the second offence above described, i.e. poaching in 
a water not near a dweUingrhouse, is punishable by a 
fine of 21.* If the penalty awarded by the Justice shall 
not be paid either immediately after conviction or at the 

1 24 ft25 Vict c. 96, §24, cmU, p. . 

Ibid. 
' 24Jt25yi6t C.96, §24. 
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time appointed by the convicting Justice, tlie otfendet 
maybe committed to the House of Correction with or 
Without liard labour for a t^rm not exceeding two 
taonths/if'the aggregate penalty akd sum forfeiWd do 
iibt exceed 5// If it is a ifirst offence, the Justice in'ay 
discharge the offender altogether On ihe latter 'maJiiig 
satisfaction to the party aggrieved for' daiiiages'ind costs 
as ascertained "by the Justice;^ arid a conviction is a 
bar to any' other proceeding for tte same offenc^.^ 'lUie 
convicted party may either ap)i)6aragaiiist' his coiivictioh 
to the next quarter Sessions, on giving iiotice to th6 
other party Vithin thtee d^ys after the decisidii,* or 
he may appeal to one of the Siiperior Oourts of lai)i?^ 
directly^^ 

When Anglers may be Apprehended ^Thbxigh in angler 
were found poaching, the common law gave no suinmary 
Remedy against this riffence. He cbiild riot be seiized 
and given into custody by the owner of the liand or of the 
fishery, nor could a Justice of the Peace fihe Kiinforthe 
trespask All that could be done was, for the owner tb 
order the iingler to quit the land, and if he refused, to 
^ush hiiri off with ak 'little violeiice ia^ possible ; iand 
the owher could then soothe his feelings fey briiigirig an 
action against the angler, but this was a tediotis and 
costly Remedy, which often ended unsatisfactorily, if not 
disasff oSsly, to the plaintiff.® The Larcefiy Act 'ha^ not 

1 ^4 & 2$ Vict c. 96, § 107, ante p. -, 

a Ibid, § 108, ante p. . 

' § 109, ante p. . 

* § 110, anU, p. . 

« See ante, p. . 

« See Paterson's Game La^s, p. 45 ; lutrdd. 84, 36* 
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amended the law is thig respect, and haa given a power 
to apprehend the, Angler only in rare cases. If tlie 
angle^ ia, fonnd on the spot, comjnitting either of the 
offenp^s already mentioned, he may be apprehended 
by ^^ person without a, warrant and taken before a 
neigh^puring Justice... Bui; if the angling takes place, 
a^ wiU probably be generalljf the case, in the daytime, 
he cannot be so apprejjpqfieci' by wiy person whatever,, 
whether the owner of thefisljory or not, for the statute 
e3;cepts him in express words.* Daytin^e is defined by 
the Act to mean the ''time between l^e beginning of the 
last hour before /runrise and the expiration of the last 
hour after sunset/* 2 So that the angler, though wil- 
fully poaching, provided he do so in the daytimet, is 
^^yed the indignity of being seized and dragged before^ 
a neighbouripg Justice and cominitted to prison^ He 
does not, however, escape the punishment, for he can be 
served witji a summons tq attend before the Justices on, 
a future day, a^d if be refuse to attend, he may then be. 
apprehended and brought by force. . 

Ajiglers* Rod and Tackle, when iSeimJfo.— But though, 
ail anglQir in the daytime cannot be appeliended.by any 
person whatever, his fishing-rod and tackle may be seized 
by the o\^er of the ground or of the fishery in certain 
circumstanjces.^ The persons who can so seize the tackle 
are stated by the statute to be "the owner of the ground 
or of the fishery." These words must, according to the 

"•^ral rule of coi^struing penal enaqtmeiji^,. be strictly 

^ 24 & 25 Vict c 96, § 108, aiUc p. ^ 

'^ 24&!86 Vict c. 96. 

^ 24 * ^ Yict c. 96, |%5. 
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construed. Therrfore, if the ground or fishery is let, 
the occupier wouffl not be entitled to seize, for no power 
ifi given to the occiipier. Moreover, the angler's tackle 
can only be seized if he is at the time offending, and on 
th^ spot where he has been fishing. Hence, if he has ^ 
gone away, or escaped into another person's ground or ' 
into the highway ,before the owner has overtaken him ' 
(which will probably be frequetatly the case), the power 
to seize is gone. In that case he can be served with a 
satnmons, and made to answer before a Justice of the 
Peace for the offence. Moreover, it is only the tackle or 
implements used for fishing that can be seized, which 
would include rod, line, and hooks, and a gaff, if used as 
ah auxiliary to angling, but not the basket or bag.^ 
Moreover, if the owner of the fishery seize any of the 
angler's implements he is precluded fix>ifi staking any 
other remedy, whether civil or criminal.^ So that while 
the angler is exempt from arrest in pei^n, yet his 
tackle and rod may be seized in certaiif cases, but if 
this latter remedy is resorted to, it operates as entire 
safcts&ction, and no dther proceeding is competent The 
petson who legally seizes the rod and tackle acquires 
the property in them, and can sell or bum them. 

Remedies against Angler Poaching. — When an angler 
trespasses on the banks of a private stream, or in a 
several fishery, he may, as already stated, in some, 
though in rare cases, be apprehended, and taken before 
a Justice of the Peace and convicted.* If, however, in 

^ See post, p. 

• 24 & 26 Vict. c. 96, § 25. 

' See ante, 
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the circunf dtances lie cannot be apprehended, he is 
nevertheless a trespasser on the land adjacent, and the 
owner or «occupier of the land may, as already men- 
tioned, push him off, using no more force thaii is neces- 
sary for that purpose. The angler may also'be served 
with a summons, charging him with the offence of 
illegally fishing in the private fishery, and may be 
fined to the extent previously mentioned. If the angler 
is convicted, he cannot be punished in any way by 
another proceeding ; but if this criminal remedy is not 
resorted to, the angler may be sued in an action at law 
for the trespass on the lands, or water if it is a several 
fishery, or an action on the case for disturbing the 
fishery, if it is a free fishery or a common of fishery. 

Claim of Right to Angle. — It will no doubt sometimes 
happen that the angler will set up a legalfight to angle m 
a particular place, and in such a case he will of course 
make that his defence if summoned before Justices or 
sued at law. When before Justices,- if he set up a legal 
right in his own person to angle, he must be prepared 
to give some colour to his assertion by showing some 
reasonable ground for his claim. It is for the Justices 
to decide whether there is such reasonable ground, and 
whether the defendant bond fide relies en it,^ in which 
case the Justices will stay their hands, and remit the 
paiiies to settle the point by means of an action at law.^ 
If, however, the claim of right is mere empty assertion, 
without colour of foundation in'point of law, the Justices 
will disregard it, and convict the party, if there is 
evidence of the offence. 

1 See anU, p. . • See ante^ p. . 
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It may a^so be qbseyved, that i( ai party claim the 
legal right tQ.iEUiig\e,.ftnd i^ exercise of }^s right trample 
on porD, break qverhauging branches, ]^eap fencesi and 
do other acts which would otherwise be.injurious tQ,|he 
land or crops of the owner or tenani of the lands, be 
cannot be punished under the Maliciovis Trespass Act> 
24 & 25 Vict. c. 97 ; foy such acts do^e in exercise of si 
right are expressly exempted.^ 

Claims of Inhabitants of Taums to Angk, — Sometimes 
the inhabitants of a village or town set 'up a claim to 
angle in a part of a i-iyer or water oi\ the ground of 
ancient custom. K, however, the fishery is a several 
fishery, whether in the .sea or river, whic^^^^aeans that 
the exclusive right of. §shing there belongs to som0 
individual, such a claim on the part of the' pujblio is 
difficult to* be establiahedK Ii3t many cases the owner of 
a several fishery may consider the rod fishing of little 
or no consequence, and may expressly graAt permission, 
or impliedly tolerate anglers without caring to diatujb 
them, so lopg as they did not interfere with the more 
Y-aluable part of the fishery, yv^ the fishing with net^ 
lu sucb ca^es the acts of persons anglers are ipore likely 
to be referable, to. the licence of the own^r, who, if he 
pjeases, may allow all the public or a portion of the 
public to angle there. But na length of time during 
which such acts are ca,pable of being explained on the 
grouncl of licence, can prevent the owner putting an 
end to such licence. He may resume his original rights 
: \- any moment, and withdraw the licence, for no mau 

J^ See arUe^ p. ^ 
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ought to have his rights abridged by acting liberally 
towards the public or his neighbours. 

On the other hand, as it is quite competent for the 
owner of a fishery to s})lit up his rights of lishery into 
rod fishing and net fishing, it might be said that there 
is nothing in point of law to prevent him dedicating the 
rod fishing to the public and retaining the net fisliing. 
If for many years he has allowed the public to angle 
without ever interrupting them, there is no reason why 
a presumption of law will not arise that he has dedi- 
cated the angling to the public ; and, as in the ana- 
logous case of highway, there is no definite number 
of years required in order to give rise to such presump- 
tion being raised against him. Hence it may happen 
that after a* number of years user by the public pro- 
miscuously of the atigling in a particular water or river, 
tlie public may begin to claim as a right what at first 
was merely a licence, and litigation may arise as to 
whether the public have acquired the right or not. 
There seems, however, no trace of any such right being 
established in this way. Prima fade, if there is a 
several fishery there, the right of angling also being 
a part of the several fishery, will belong to the owner 
of the several fishery ; and if all the acts of the public 
can be readily explained by the theory of express 
licence on the part of the owner, the public will have 
acquired no right as against him. But if no case of 
interruption on his part can be proved for a series of 
years, then dedication may be presumed against him ; 
and the claim, if made at all, must be set up on the 
ground of dedication to the public [at large, for a mere 
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custom of the inhabitants of a vill to angle cannot lie 
sustained.^ In these cases of disputed right, the only 
course of the owner of the several fisheiy is to sne one 
of the public for trespass, and thus raise the question ; 
and if he succeed at law, he may then resort to a 
Court of Equity for a decree in a bill of peace to quiet 
his possession by an injunction.' 

It is of little use in such cases of disputed right for 
the owner of the fishery to proceed against persons 
before Justices of the Peace in order to convict them 
summarily ; for as soon as a claim of right is set up by 
the defendant, the Justices have no jurisdiction to decide 
the matter in dispute.^ 

Right to the Fish ilri^W.— Though the angler who 
angles without the leave of the owner of the fishery is a 
trespasser and a poacher, and incurs the penalties before 
mentioned, yet he is entitled to keep the fish he has 
illegally caught' The reason of this is, that the fish 
were wild animals, and belonged to nobody before they 
were caught; they only became articles of property 
when they were caught, and according to the general 
rule applicable to all wild animals, he who first catches 
them is entitled to the property in them. They become 
absolutely his, and the owner of the fishery, as it seems, 
cannot even sue him in a civil uction for their value,^ 

1 Bland Y. Lipscmnhe, 4 E. & B. 713 w; Lloyd v. JmeSy 6 C- B. 89 ; 
Gateward's case, 6 Rep. 60. 

8 Ashworth.v. Broim, 10 Ir. Ch. R. 421 ; ^lUn v. Dmielly, 5 Ir. Ch. 
R. 229 ; Mayor of York v. PUkirigtoii, 1 Atk, 282 ; City of London v, 
Perhins, 3 Bro. P. C. 602. 

• See ant£, p. 

* See ante, p. , 
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though, as will be seen, he may bring an action On the 
..case, or an action of trespass, according to tie nature of 
his own right of fishery, in which action he will recover 
the value of the fish as part of the damages. 

Purchase or Lease of Rod Fishing, — It has already 
been stated that he who has the several fishery in a 
particular stream or water, i,e, who is entitled exclu- 
sively to catch every kind of fish which ^quent su^b 
water, can separate or subdivide the entire right into 
parts, and let each kind of fishing separately. Thus be 
may let the oyster fishery to one person ;* he may let 
the salmon and trout fishing by nets to another ; |uicl.he 
may let the rod and line fishing to a third.^ The only 
effectual way of assigning the rod and line fishing to a 
third party, or, in popular phrase, of selling it, and 
parting with it for ever, is to execute a deed under seal, 
for a fishery is an incorporeal hereditament, and can 
only pass by deed.^ Any gratuitous leave not by way 
of deed confers only a licence to fish, which is revoc- 
able at any moment* A contract of letting, or a lease 
for the consideration of a certain rent, may, however, be 
entered into without a deed, and the landlord or lessor 
can recover his rent under an indebitatus count for use 
and occupation.^ 

1 Seymour v. L. Courteimy, 5 Burr. 2814 ; Rogers v. Allen, 1 Camp. 
309. 

« Holford V. PrUchard, 3 Exch. 793. 

* Duke of Somerset v. Fogwell, 5 B. & C. 875 ; Bird v. Higgenson^ 
2 A. & E. 696. 

Per Parko, B. Holf<yrd v. Bailey, 13 Q. B. 426 ; Hopkina v. 
Robinson^ 2 Lev. 2. 

« Holford Y. Prichard, 3 Exch. 793 ; Bird v. ffiggenson, 2 A, & 
Z. 696. 

e:3 
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When the rod and line fishery is let by the owner of 
the fishery, the limited use of the banks goes with the 
fishery, for otherwise the exercise of the right of fishery 
would be unavailable ; but this right is limited to the 
purposes of the fishery only, and extends to no othe? 
usa^ 

It may be observed that, as between tlie landlord and 
the tenatit of lands in which a stream or wat^r exists, if 
the fishery is'not resetved by the landlord, it \nll belong 
o the tenant, in the Same way as the right to gam^ 
belongs to the tenant at common law.* A fishery is, in 
truth, merely one of the uses 6f water ; and as a lease 
is a conta^act f o!r thie exclusive use and possession of the 
6ur&06 of the land, it iToUows that the fishery will be the 
tenant's if not expressly excepted by the landlord. 

Angling So/www.— The ^^ules already mentioned apply 
to angling salmon as well as other fish, for at common 
law no distinction exists between the two, nor does the 
Larceny Act draw any distinction. But the Salmon 
Fishery Act, though not altering the general rules of 
law as regards the right of fehing ferr salmon as well as 
other fish, introduces some peculiarities in regard to 
that fish which form the subject of the next chapter, 
and, among others qualifies, the rights of anglers of 
salmon. In all other respects, therefore, the law of 
angling salmon is the same as that of angling other fisb, 
except as regards the following points, which only affect 
other fish to a limited extent. 

By the Salmon Fishery Act, any person who uses 

1 1 Wms. Saund; 323 n (6V 
' ratersiou,'& Gsuxu^ Law& 
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sAlmon-roe for purposes of fwhifig amy fish ^^hatever, 
incurs a penalty of 21 tot each offence.^ Though it is 
Hlegal for other persons -to use a gaff -for catching 
$ahnon, yet it may he lawfully used as .i^uxiliary to 
aogling with a rod and line.^ An angler is not liable 
to a penalty like other fibhermen, if he angle f<»r salmon 
in the head race or tail race of any mill, or within fifty 
yards below any dam where such mill or dam has no 
legal fish-pass attached.* An angler is not, however, 
exempt for taking ujieleaiL or unseajsonable .salmon and, 
lire young of salmon,^ and he forfeits hid rod and .line 
besides when committing this oflfence.* He is also pro- 
hibited from angling for salmOn during, close tipie, 
except that he ia^rivileged toJSah two. months Icmg&c 
than those who fish with other means. The angler's 
Kjlose season for salmon extends from 1st November to 
1st February following; whereas for other fishermen 
the close season is froni 1st September to Ist February, 
unless the local season has been altered : * but, strange 
to say, he cannot sell the fish so caught by angling in 
the months of September and October, though he may 
make presents of them.^ The angler is [also privilege^ 
AS regards the weekly close time, viz. from 12 o'clock 
noon on SatiMrday to 6 A.M. <m Monday morning, allihe 



1 24 & 25 Viet. c. 108, § 9. See past. 

'«Ibid,§8. 

« 24|fc25 Vict. c. 109, §12. 

* 24 k 26 Vict. c;i09,.H14, 16. 
♦« Ibid, 

• 24 & 25^Vict c. 1#9, §17. 
7-24A25yictcia9, §X8. 
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year round, for if otherwise entitled he incurs no penalty 
for angling during that interval^ 

It is scarcely necessary to observe that the close 
season applies only to salmon^ for as to all other fresh- 
Water fish there is no close season, Ad therefore they 
may be fished all the year round. 

It is also important to observe that £io power is given'' 
by the Salmon Fishery Act to atpprehend persons com- 
mitting tiie above ofFencea The ordinary procedure is 
to issue a summons to the party, convening him before 
Justices of the Peace where the ofiTence was committed.^ 

1 24 & 25 Vict c. 109, §21. 

• The procedure is under Jervis's Act, 11 & 12 Vict. c. 43 ; 24 &.25' 
Yict c. 109, SSd^ As to penalties, taf, see next ^utpter. 
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CHAP. Vllt 

LAWS AJ^FECTING SALMON FISHERIES. 



iSALHON LAWS OENEKALLY^POISONINO SALMON RIYEB8— LEOALIZBD 
inJtSANCES WHICH POISON RIVERS — FISHINO SALMON WITH LIGHTS, 
SPEARS, ETC. — ^USINO FISH -ROB AS BAIT— SALMON NETS— FIXED EN- 
GINES — FISHING DAMS— ORATINOS m, ARTIFICIAL STREAMS— TAKING 
UNCLEAN FISH— TAKING YOUNG OF SALMOH-r^ISTURBING SALMON 
SPAWNING — CLOSE TIME— HOME OFFICE VARYING CLOSE TIME — SELL- 
ING FISH DURING CLOSE TIME — EXPORTING SALMON DURING CLOSE 
TIME— FIXED ENGINES IN CLOSE TIME — ^WEEKLY CLOSE TIME — RE- 
GULATIONS AS TO FISH-PASSES— REGULATIONS AS TO FISHING-WEARS 
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Salmon Laws Oenelrally. — The statute laws relating 
to salmon havte recently been revised and consolidated 
By the Salmon Eishery Act, 24 & 26 Vict. c. 109.^ At 
common laiw there is no difiference between salmon and 
other fish, but ^wing to the supposed importance of this 
fish as an article of food, it has been sii^led out for 
protection by the legislature. Nevertheless, the statute 
contains only a part of the entire laws governing the 
subject, and does not deal with the ordinary offence of 

^ The statute is printed in the Appendix. 
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poaching salmon. It either supplies deficiencies in the 
common law, or varies the common law, and as a 
general rule, the statute introduces peculiarities in the 
law as to salmon which are not applicable to other fish. 
The chief object of the statute is to prevent owners of 
fisheries from doing what they like with their own, that 
is, it prevents them from killing[salmon at certain times,- 
and by certain kinds of means, in order to secure fair 
play to the jfish and to the adjoining owners, and with a 
view to the public interest. It may be safely assumed that 
the law, as previously stated, applies equally to salmon 
as to other fish, except so far as varied by what follows 
in this statute. The statute repeals nearly all local acts, 
' aU the previous acts as to^salmon^ and others also.^ The 
Tweed and Solway are governed by separate statutes. 

Poisoning Salmon Ri/isers. — -The statute (section 5), 
imposes fin^s on persons poisoning salmon rivers, but 
exempts those who claim a legal right so to do, in which 
case all that thfey I'equire to do their "best to use 
the best reasonable means to neutralize the poison they 
send into the river.* The section primA fade subjects 
to a penalty all who knowingly put poisonous matter 
into waters " containing sal^non^ pr . any tributaries 
thereof." Therefore tlje waters include jbhfj, sea, months 
of livers, and ey^nt4bntaries. where no salmon may 
be usuaUyJoupd. ^Tb.§ test of 'poisoning :^s one of 
quantity, an^. of Cfiifrse the .quantity of matter.muat b^ 
greater, to poison fish. in a large river than in a small 
stream. But it is not necessary that the fish be actually 

■ .^i Seei»i<e, p. .. ' - 

t See other enactments as to fouling rivers, avU^ p. 
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killed, if the quantity was reasonably: calculated to kill 
fist which at the. time might be there.^ 
• If any pah whatever ,are killed, whether salmon or 
not, this ia.conclusive evidence of the killing power of 
the quantity put in the stream. The^ word tributary, 
however, must be reasone^bly construed, so as to mean 
merely that part of the tributary stream which imme- 
diately adjoins the salmon water, otherwise it would 
include aU streams whatever, for all streams are tribu- 
taries, in oue sense, of a salmon 'water. The tributary 
need not contain salmon in order to be protected. 
In. order to constitute the offence, it is not necessary to 
prove any jnaUce in the defendant, or intent to kiU or 
poison the fish, malicious offences being provided for 
by another enactment of ..the Malicious Iiyuries Act, 
24 & 25 Vict c. 97, § 32 ; 2 but it must he proved . that 
the defendant either personally put in, or ordered the 
matter to be put into the water,, whatever may have 
been his naotiye, pi^oyided he had otherwise no. legal 
right to act ; as to. which, see post. If a servant did 
the act "v^tJiout the master's knowledge or interference, 
the servant and not the master i^ liable to the penalty.* 
It is not necessary that there should be a several fishery 
in the water poisoned; it is enough that salmon fre- 
quent the water which is poisoned. 

. The words "permit to flow," are extensive in their 
meaning, and in effect make the person an insurer that 

^ See Jt V. Bradford^ 24 J. P. 874, where analogous words were 60 
constraed* 

• AiiU^ p. * ' . 

• iSwrrism V. Leaper, 26 J. P." 873. 
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the poisonotis matter shall not flow into the water. 
This is at least the case where a manufacture is per- 
mitted, and a similar clause to the above is inserted, 
and hence it is no defence that the party used great 
care, and was not actually aware of the specific cause of 
the matter flowing.^ But Cockbum, C^ J, doubted 
whether an individual can be said to suffer or permit a 
thing to be done, when he has taken every care to pre- 
vent it, or until an opportunity has been afforded hini 
to repair the injury.^ 

Legalized Nuisances which Poison Rivers. — ^The fifth 
section expressly saves the rights of persons who act 
"bona fide in putting offensive matter into rivers and 
streams in the exercise of a legal right to do so. Hence 
it is necessary to consider in what circumstances, an* 
to what extent this 'pp^rndfade nuisance may become 
legalized. 

The colnmon law gives no right to any person to 
pour offensive matter into streams so as to prejudice 
the rights of those living nearer the sea. The mere 
fact of a person having land adjacent to a stream, gives 
only the right to that person to use the water for ordi- 
nary purposes ; for example, for household use, or for 
cattle, or irrigation : but a riparian proprietor has no 
right to diminish the volume of water to an injurious 
extent, or to alter its plight or volume.^ The lower 
proprietor is entitled to have the use of the same 
volume and plight of water, as near as may be, as the 

^ Hipkins V. Birmingham Gas Co, 6 H. & N. 260. 

« Ibid, 265. 

8 Miner v. CfUman, 12 Moore, P. C. 131. 
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tipper fproprietor bad, and if this righf of the lower 
proprietor is injiiriotisty affected by what the upper 
proprietor has doiie, the latter is liable to an action on 
the case ; a familiar illustration of this right being that 
of a mill owner slung an upper proprietor for diverting 
or abstracting the water to a sensible and injurious 
extent. This right of the lower proprietor to have the 
stream s^nt down to him in Ja pure state, is, however 
obviously one of degree, for it cannot be said that a 
riparian proprietor wlio merely drains into a large river, 
is' liable to an action at the suit of a lower proprietor.* 
The degree and extent of the pollution* must| be con- 
sMered relatively to the size of the river, and no doubt 
draining into a stream is not an unreasonable use of a 
stream at common law, being, indeed, a natural opera- 
tiotty which would be less of a ntiisance than allowing 
the matter to dispose of itself by exposure to the air. If, 
however, an upper proprietor has been allowed without 
disturbance or objection to drain offensive liquid, or put 
matter into a stream for a period of twenty or forty 
years, he is said to have acquired a prescriptive right to 
do so for ever thereafter.^ This fifth section, therefore, 
does not interfere with or annihilate such a right ; all 
it does is to require him to prove that he has used the 
best practicable means within a reasonable cost to render 
harmless the liquid or solid matter so permitted to flow 
or to be put into the water. In order to show that the 
wiusual and imlawful use made by one riparian owner 

1 EmJbrty v. Owm^ 6 £zcli. S72. 

• BecOey v. Shaw, 6 East 214 ; Wright t. WiUiems, 1 M. & W. 77 r 
Carlyon v. Zoverifi^, 1 H. & N. 789. 
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lias not been acquiesced in^ proof may b^ given that an 
action had beejn brouglit and a verdict obtained '^aiilit 
the party fouling the water, or that he was convicted,^ 

When a ripariian owner has long used without inter- 
ruption the stream in a way which is not justified by his 
natural right, a prteumplion arises that he has obtained 
ia grant from the riparian owners beneath him.^ This 
grant is seldom capable of direct proof, biit uninter- 
rupted user for forty years is conclusive proof of it, or 
at leaSt gives the party enjoying it after that time an 
absolute' and indefeasible right so to use the water in 
the same" ^y for ever after, unless it shall appear the 
same '^as enjoyed l)y some consent or agreemejit, by 
deed or [Writing.' 'And even after twenty years unin- 
terrupted tiser, the claim to continue so to use it is not 
defeated by merely proving that it was. first so used at 
some time prior to such twenty years* The twenty years 
begin to count only from. the time when sensible injury 
accrued to the one party from the excessive user of the 
•other party,* The eiyqyment of .;tlie right of polluting 
a stream thus amounts. to an iiicKbate title, and must 
<5ontintie uninterrupted up to flie commencement of the 
suit.' 

If the party polluting a river has no legal title as 
^al^ove explained, then he is liable to an action at law by 

^ EaUmY. Swamea Water Co., 17 Q. B. 267. 

• Sampson v. HodMnot^ 1 C. B.' ^.S. 612 ; MurgatroydY, Robinson, 
7K&B.391. 

» 2&3Wm. IV.C.71, §2. 

* Ibid. 

5 Murgairoyd v. Bobin^son, 7 £. & B. 891. 

« Ward V. BoUns, 15 M. & W. 242 ; BaUishUl v. Jteac^ 18 C.B. 705; 
J^arker v. Mitchell, 11 JL & E. .768. 
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the parties injured^ «nd in the action an injunction may 
also be claimed.^ But the most efifectual remedy in the 
first instance will be a proceeding before Justices under 
this statute, when, if necessary, an action, may be 
brought 

If the fishery is injured by matter b^ing poured into 
the water, and the injury is not accidental, butjikely to 
continue, th^ owner, of the fisbery may apply to the 
Oourt of Chancery for an injui\ctiou to restrain the 
proceeding. Thus, where the plaintiff was owner of a 
trotit fishery in the river Wandle, and the Local Board 
of Health Candied ou extensive operations in deodorising 
the sewage of Croydon, but did it so .unskilfully as to 
permit poisonous matter to flow into the river, and so 
to kiU the fish^ the Court granted an injunction.^ A 
Court of Common Law may also gxxni an ii\jiinctiony as 
subsidiary to an action of damages, in sdl cases where a 
Court of Equity would grant an absolute injunction. 

Stopping lUegcU Rights. — ^Though if the owners of the 
fisheries object and interrupt any riparian owner in the 
attempt to acquire a le^ right to poison the stream 
they wiU thus prevent him from acquiring it, yet if 
they remain quiescent for twenty years, and submit to 
the nuisance, they will be barred in future in like 
manner from afterwards disputing the right. The Act 
(section fifth, last clause) makes no difference in thi^ 
respect, so that it wiU always rest on the owners of 
fisheries themselves to prevent such a prejudicial right 

^ Stockport Water Co, v. Potter, 7 H. & N. 160. Coke says an action 
lies for any special damage to a several fishery, as by erecting a dye- 
house, or other nuisance, 9 Rep. 59.. 

* JBttZcfor Y. LoccUBoard of Health of Croydon, 6 L.T, KS* 77a. 
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being acquired and rendered indefeasdUe at their 
expense. 

Who may Prosecute, — A^y person whatever, whether 
interested or not, may institute proceedings for recovery 
of the penalties for poisoning rivers, as well as for 
other offences in the Salmon Fishery Act. The prose- 
cutor is entitled to a portion of the penalty, not exceed- 
ing halfi 

Claim of Right to Poison a River. — ^When a person 
ds summoned before Justices for the offence of 'poisoning 
a salmon water, it is not enough to oust the jurisdiction 
of Justices that the defendant asserts that he has a 
legal right to poison the stream. He must -give some 
primd facie Qvidence to the Justices, so as to satisfy 
them that there is spi^e foundation for the claim, such, 
for example, as his having done so for twenty years 
^openly. If the Justices erroneously conclude that he 
has no legal right, and convict him, they are never- 
theless not liable to an action, unless malice is alleged, 
:and unless it is proved that there was no evidence 
before the justices which could have led them so to find 
that the claim was unfounded.^ 

In order to entitle the defendant to have the matter 
determined by a Court of Law, instead of by Justices, he 
must comply with the requisites stated in section sixth> 
viz. prove that he had done his best, and that it would 
cost above 1001, to remedy the matter. The Justices 
must be satisfied that the costs of preventing the nui- 
.isance will exceed lOOZ. and slight evidence of this 

1 24 & 25 Vict. c. 109, § 35, post. 
8 Pease y, Clayton, ,27 J. P. 309, 
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should be accepted, for the full proof must be reserved 
for the jury afterwards. If the defendant comply with 
what is required in the beginning of section sixth, the 
Justices have no option as to staying the proceedings, 
A stay of proceedings then occurs as a matter of course. 
And they have no power to deal with costs, jfis these 
form pai-t of the costs of the action. It is not, how- 
ever, compulsory on the complainant to proceed by 
action. If he does, he can choose his own superior 
eourt. He merely issues a summons. The question of 
feet will be settled by consent, or otherwise, by a Judge 
:^t chambers, according to ^be practice under ithe Cqm- 
znon I.aw Procedure Act, 1852, § 42, et seq. It is 
obviously intended that the jury should answer yes or 
no, there being no question of damages. The Justices 
will settle what sec^irity should be given by the defen- 
dant, which ought to be suflScient* to ewer the penalty 
and costs in the eyent of his Josing the verdict (section 
seven). If the defendant do not defend, judgment will 
be entered up by default. If nothing is agreed as to 
costs, the costs shall follow the event.^ The decision of 
the jury is conclusive as to the question involved, viz. 
whether it would cost lOOZ. to stop the nuisance. 

Fishing Salmon loith Lights, 8pear.8, &c, — No person, 
whether the owner of a salmon fishery, or a trespasser, 
is permitted to fish with lights, spears, gaffs, stroke- 
balls, snatches, or the like instruments, or even to have 
such things in his possession, with intent to catch 
salmon.^ The offence, therefore, is not merely actually 

1 C. L, P. Act, 1852, § 48. 

2 U & 25 Vict c. 109j § 8, 
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using lights or spears for catching sahnon, but having 
in one's possession these articles with intention to use 
them. This latter offence is one which gives a wide 
discretion to Justices, but they must be governed by 
reasonable considerations. The mere possession of the 
articles of themselves is not illegal ; the intent makes 
all the difference. The question, therefore, will be one 
of circumstantial evidence as to the character of the 
party possessing them, the account he gives, the time 
and place when he is found in such possession, &e. 
The Justices must have circumstances before them from 
M'hich they can reasonably infer the intent to use them 
at the time, which means also not a future, but a present 
time. A person might even be found guilty who was 
found' ih his house with these implements, preparing 
to start, provided he intended forthwith to use them 
illegally. Possession of an illegal kind always implies 
that the party knew of the things, for an unconscious 
possession is not a guilty possession.^ These offences 
can 'only be committed with respect to salmon, and no 
other fish, for at common law one can catch fish by any 
means he thinks proper. The instruments are forfeited, 
ie, the Court can destroy them or sell them, and apply 
the proceeds in the same way aS the penalty.^ 

U^ng Fish-roe as Bait — It is a criminal offence for 
any fisher, whether the owner of a fishery or a poacher, 
to use fish-roe for fishing, or to buy, or sell, or have 
salmon-roe in one's possession.s The first offence applies 

1 Per Alderaon, B. in R. v. Woodrow, 15 M. & W. 404 ; i2. v. Sleap, 
1 L. & C. 

2 See jpost, 24 & 25 Vict. c. 109, § 35. 8 24 & 25 Vict. c. 109, § 9. 
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to fish-roe used forlishing; the second offence to salmon- 
it)e. The wordffish not being defined by the statute, 
the obvious meaning of the first clause is that the roe 
of any fish whatever, is not to be used for the catching 
of any fish whatever, so that other fish than salmon are 
here protected. The only offence as to the roe of other 
than salmon-fish, is the using it for fishing, and there- 
fore it is no oflfence to buy or sell it, or to use it for 
other purposes than fishing. But as to salmon-roe the 
statute is more strict, and not only the buying, sellix^, 
or exposing to sale, but the possessing of it for any 
purpbse whatever is an offence, the possession being a 
possession with knowledge. Scientific and other legiti- 
mate purposes are expressly excepted. The peaalty is 
incurred for each offenca The rule is, that only one 
offence can be committed on one day, if there is merely 
a repetition of acts of the same kind, as fer example, 
using fish-roef of fiahiiig ttie whole day long, would be 
only one offence.^ But buying salmon-roe, or selling it or 
exposing it for sale, or possessing it, is each a distinct 
offence, and may be separately punished, unless it is the 
same identical salmon-roe which is the subject-matter of 
each transaction. If a person were to buy some salmon- 
roe, offer to sell some to A, then sell some to £, and keep 
the rest, he may be guilty of four offences on one day. 

SalTfion Nets. — No person, whether the owner of a 
fishery, or a poacher, is entitled to fish salmon with a 
net less than two inches from knot to knot, otherwise 
he forfeits the nets and incurs a penalty of 61} The 

1 R. V. L(yoeU, 7 T. R. 152 ; R, v. Scott, 27 J. P. 
i 2i&55 Vicl. c. 109, §10. 
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offence consists either in takings or attempting to take 
salmon with illegal nets. The nets and tackle become 
forfeited' provided a conviction take place, and then 
may be disposed of as stated by sect. 35. No offence 
under this section is committed by a person who has 
ia his possession a net of the illegal size, provided 
it is not used in taking or attempting to take the 
fisL But a seaTch-wammt may be obtained to seize 
them under sect. 34, if there is reasonable evidence 
that there is probable cause to suspect they have been 
used ill^ally. 

Fioced Engines. — It is an offence to use fixed engines 
of any description in any waters for the purpose of 
catching salmoa^^ The engine is forfeited as well as the 
salmon caught, and a penalty of 101, a day is incurred 
besides. This section has nothing to do with fishing 
wears or fishing mill-4ams, which are dealt with in the 
twelfth section.*' J^ possible waters which salmon 
frequent are comprehended in the phrase inland or 
tidal waters. Fixed engines, by the interpretation clause, 
§ 4, include stake-nets, bag-nets, pults, pulchers, and all 
fixed implements or engines for catching or for facilitating 
the catching of fish. Where there is no several fishery, 
but the public generally are entitled to fish, they are 
prohibited by this section from using fixed engines, 
whether they have been accustomed to do so from time 
immemorial or not. The section confers a power on 
any one of the public, whether interested or not, to 
destroy a fixed engine, and therefore he is not liable to 

1 24 & 25 Vict. c. 109, §1.1. 

« Moulton Y. WUby, 8 L. T. 234. 
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an action for trespass for doing so. As to the for- 
feiture, see post, 24 & 25 Vict a 109, § 35. 

As already explained, not only wears but any fixed 
engine which sensibly prevents the passage of fish to 
the upper streams, are illegal at common law ; but on 
the construction of the statntfes aflfectiiig wears, it is now 
settled that wherever the kigihe or fixed apparatus can 
be traced to the p'eriod of Magna Charta they are legaL^ 
Hence all owners in this position are expressly exempted 
from this pfenalty. 

Fishing Dams, — ^No fishing mill-dam or fishing wear 
is legal except it be ancient, and e\'en ancient fishing 
wears must have a free gap, and ancient fishing mill- 
dams must have a proper fish-pass ; and no fishing is 
allowed in the head or tail race of a mill, or within 
fifty yards below u dam, unless these have a fish-pass.'* 

As already stated, Ho wear or dam for fishing-is legal 
unless its origin can be presumed to be older than 
Magna Charta.* This section makes illegal all other 
wears, and renders it necessary to have fish-gaps and 
passes attached to those Which are legal Only one oflfence 
caitiHbe committed on one day, whettier any salmon be 
caught or not ; but the. penalty of 11, per salmon 
actually caught is over and above the 5/. incurred for the 
substantive ofifentje.^ As to the disposal of the for- 
feited traps,* nets, and salmon, see post, 24 & 25 Vict. 
c. 109, §35. 

.1 WUliama v. BlackvoaZl^ 8 L. T.' N.S. 262. 

« See cmUf p. . 

3 24 (k 25 Vict. c. 109, §12. 

* See cmU, p. 

» SeeJJ, V. /Sco«, 27 J. P. • 

1.2 
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Dams, though net ancient, are not made illegal hj 
this section merely because they have no fish-gap or 
pass) provided they are not used for catching salmon ; 
and therefore they may also be legally used for catching 
other fish, provided they are not illegal at common law. 
They are illegal at common law if they sensibly impede 
the fish from passing up the stream to other pro- 
prietors. The fish-pass for an ancient fishing dam must 
not only be approved by the Home-Office, but must 
have a flow of water constantly moving through- it, so 
as to let the salmon pass up and down. 

The second he&ding of this section applies to dams 
which are not fishing dams and to mill-races, and 
contains an absolute prohibition against catching salmon 
at the places mentic»ied in any manner, except by rod 
and line, unless there is a regular fish-pass attached ; 
and even if the owner of the mill-dam refuse his consent 
to the attaching of a fish-pass, the owner of the fishery 
will nevertheless be prohibited from so fishing. Thus 
where the owner of a fishery had a salmon cage built 
upon a spur of masonry, beside a we^r or a dam which 
had no fish-pass, but it belonged to another person, and 
he took salmon out of the cage with a hand net, he was 
held rightly convicted, though he could not compel the 
owner of the dam to attach a fish pass ; ^ and it seems 
his proper course would be to apply to th^ Home-Office 
to order a fish-pass to be attached to the dam.* 

A difficulty may arise where the fishery belongs to 
one person and the wear to another, in saying that the 

^ Mmilton Y. Willy, 8 L. T. N. S. 284. 
» Per Martin, B. ibid. 
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wear id< used for catching fish ; but it seems to come 
within that description.^ The section has thus the 
efifect of taking away from the owner of a fishery 
valuable property without compensation, for it pro- 
hibits him fi^om using his fishery in the same way that 
he has used it from time immemorial* 

Oratings in Artificial Streams, — Where a salmon 
streieun communicates with a canal or artificial channel 
used to supply towns with water, a grating must be put 
across such channel to prevent the salmon or young 
salmon passing.^ If the grating has not been put up 
and maintained, as required by this enactment, a civil 
remedy also exists against the company or persons, and 
the owner of an adjacent fishery who is injured by the 
neglect of duty may bring an action on the case. This 
enactment is obviously intended only to apply to 
channels where the water of the salmon river descends 
or runs out, and not to channels from which the water 
descends into the salmon river/ 

Taidng Vnclean Fish, — No person, whether the owner 
of a fishery or not, is allowed to take, buy, or sell 
or possess unclean or unseasonable salmon, excepting 
accidents and scientific purposes.* The oflfence of wil- 
fully taking unclean salmon implies knowledge of the 
condition of the salmon ; but if accidentally taken, they 
should be returned to the water. " To take,'* means to 
abquire manual possession of or dominion over the fish* 

1 Per BramweU, B. Mmlton v. WUly, 8 L. T. N.S. 286. 

• Per BramweU, B. ibid. 

» 24 & 26 Vict c. 109, §18. 

^ See post, %15, 

24ft25yict c. 109, §14. ^ 
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The buying seems to be one offence, selling another; &c. 
even though in reference to one and the same indi- 
vidual fish^ and th^ penalty attaches upon each fidi 
bought; Sec. ; thus cumulative offences may attach to 
one fish. The expression *' forfeit" is properly appH- 
cable only to fish in one's possession, and hence has no 
meaning in reference to fish already sold;^ and which 
have been delivered to the buyer; iu short, one can 
only forfeit what he buys but not what he sells. Though, 
therefore, the possessing i& subject to a penalty^ the 
property of the salmon is so far his that it would be 
larceny in a third party to take it from Inm. , 

No penalty is put upon each fish bought,, the word 
" bou^t". being probably by oversight omitted^ and 
therefore he who buys such a salmon merely forfeits it, 
but incurs no penalty. 

Taking Y(ymtg of Salmon. — It is an offence to take, 
destroy, buy, sell, or possess^ obstruct or injure the 
young of salmon, or disturb a spawning bed.* There is 
no definite age implied in tibe exf^^ssion /^ young of 
salmon," which is defined in sect. 4' This is, however, 
now^ the only enactment protecting the young, of fish^ 
the older statutes being repealed by this Act,^ and 
therefore at common l^,w any person- may. take th^ 
young of otheir fish without restrictioa The third 
offence, " placing a device obstructing the passage," 
i§ difficult of interpretation. It must mean a sub- 
stantial obstruction, but the device need not extend to 

1 24 425 Vict c. 109>§16. 
' AwUf p. . 
' § 80, posiy p. . 
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the ii^l|ple wid& of ih^ dtreann/nor la there ai^y restricr' 
tion as to wheie the device is to be put The object in 
view; was probab^ to reader illegal any gratings put 
across the tributaiy streams of salmon rivers, which 
would have the effect of obstructing the young salmon 
from going upwards. In order to convict of the third 
offence, it is not necessary to prove the actual obstruc- 
tion, if in the ordinary course of things the device is cal- 
culated so to obstruct young of salmon of coming there. 
As to what is done with forfeited^pi^perty, seejTos^, § 35. , 

IHstwrhmg Salmon 8paioninfi.'-^e wilful disturbance 
or catching of salmon when spawning, or near their 
49pawning beds, is punishable with a fine of 51. ; but 
catching salmon for scientific purposes is excepted.^ 

It might be a question how far persons legally entitled 
to fish trout, or 'any other freshwater fish, and doing so 
near spawning beds of salmon, would be within this 
penalty and other penalties of this Act ; but it seems they 
would not Trout fishing may be a much more valuable 
Might than salmon fishing at the spot in question; and. 
even if it were not, there i^ no trace in the law of 
England (as there is in the law of Scotland) of the 
doctrine that salmon fishing is a paramount right to 
which other freshwater fishing must, yield. The word 
" wilfully '* is the essence of the offence, and implies 
an absence of bondjides; but if the party werie londfide 
exercising his right of trout fishing, he seems not to be 
within this section of the statute. 

Close Times, — ^The close time for salmon fishing is 
fixed by the statute, and it is illegal to fish salmon 

^ 24A;25yiot. G. 109« §16. 
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between the 1st day of September and the Ist of Feb- 
luary following, inclusive, or for anglers to fish betweea 
1st of November and the 1st of February following, both 
inclusive.^ The fish are forfeited, and the penalty in- 
creases with the number of fish caught. The offence 
consists in catching or killing during the close seasotoy 
or attempting to do so ; but it is no offence to keep, for 
purposes of food, the fish caught on the few last days of 
the fishing season for some days after the close season 
commences,* and a margin of three daya more is given 
for buying or selling. See sect. 19. As there is no close 
time as to tiout and other fish than salmon, it is possible 
that salmon might be cai^bt accidentally during close 
time by those who arfe legally exercising their right of 
fishing for other fish, and in such case no offence would be 
committed.'^ But if the evidence sho\#^ed that the fisher- 
men were merely fishing colourably for trout, &c. and 
were in reality in pursuit of salmon, this defence will 
naturally be viewed with suspicion, and will require 
clear evidence. There can only be one offence com- 
mitted imder this section on one day, but the penalty 
win be increased according to the number of salmon 
actually caught* 

The anglers have an extension of the fishing season 
for two months, viz. September and October. 

Hom^Office varyiTu/ Close Season. — ^Power is given to 
the H6me-0ffice to vary the close season for salmon 

1 24&25 Vict. c. 109, §17. 

^ Simpson y. Untoin^ 3 B. & Ad. 134. 

' See mvte, p. 

* See JR. V. ScoU, 27 J. P. 420. 
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.flflhing.* The Home-Office cannot interfere unless on 
the application of the Justices in Quarter Sessions, after 
the preliminary notices mentioned, and the Home-Office 
has a discretion to refuse to alter." The phrase *' ex- 
tend or vary " is an inartificial expression. The proper 
meaning would be " extend or contract,** the close season, 
otherwise the word "vary** would be insensible. Never- 
theless, taking the whole of the section together, the 
context is such that the introduction of the words " or 
vary" is very clearly insensible ; the rest of the clause 
uses the phrase, " the extension of such time/' ** close 
time so extended," showing that power was only given 
to the Home-Office to extend and not to shorten the 
close season. The section is also badly drawn, inas- 
much as it leaves it uncertain whether the Home-Office, 
after' once exercising the power to extend the close 
season, can only vary that extension on a like appli-* 
cation of Justices ; the section omits the words '' cm a 
like application of such Justices" in the last clause. 
Another defect in the section is, that no provision is 
made for suspending a copy of the Home Secretaiy's 
order in some public local situation, so as to be easily 
accessible to fishermen and anglers, as well as the local 
public, and thereby inform them of the change. But 
probably this power will seldom be exercised by the* 
Home-Office at all, as uniformity of the law is always 
desiiabla 

Selling Fish during Close Time, — It is illegal to buy, 
sell, expose for sale, or possess salmon between 3d 

1 24 & 25 Vict. c. 109, §18. 

s See Re Newport Bridge^ 24 J. P. 133. 
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September and 2d Februaiy following.^ As remarked? 
there is no. offence committed in keeping fish after close 
time has cidmm^aced for purposes of food ; but this section 
makes it an offence to sell, or buy, or keep fbr such pur- 
poses between 3d September and 2d February following. 
As regards tibe computation of time, seeing that the statute 
does not say that the 3d Septembw and 2d February 
are to be calculated as inclusive, those days must be 
reckoned as exclusive. Such is the result of the onjy 
auUiorities on this mode of construing a statute, espe- 
cially where it is penaX^ Hence it is legal to buy and 
s^ll salmon on the 3d September as well as on the 
2d February. 

It will be recollected that though it is l^al for 
anglers to catch salmon in September and October, by 
sect. 17, yet it is by this clause illegal for the angler to 
sell or for the public to buy his fisL This may have 
been an oversight in the statute ; but whether or not it 
was so, the aagler will incur a penalty for making 
ptofit of his'talents and skill during those two months. 
There is, however, nothing to prevent him making 
IH*esents o£.«Bgled sahnon, or to prevent his friends 
thankfully receiving them, or even .making giflfs of other 
things in return. 

The language is peculiar as to the imposition of the 
penalty, and differs from the other sections, Neverr 
theless the proper construction seems to be that a party 

1 24 & 25 Vict. c. 109, § 19, 
* Ante, p. . 

> Ttnmg y. Higgen, 6 M^ & W. 49 ; BoHnam y. WadiUngUm, 13 
Q. 6. 753. See aiuilogoas enactment, Patersen's Grame Laws, 4» 
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can only commit one offence of the same kind, as 
buying, selling, &a on one day, but that the penalty 
increases according to the number of salmon bought, 
sold, &c. As to forfeiture, see post; § 85. 

A person who sells or buys during close time sabnon 
which ha3 been caught in foreign countries, or in Ire- 
land or Scotland, commits no offence ; but the onus is 
cast on him of proving that the salmon he sells, &a was 
reaUy caught out of England or Wales. For this pur- 
pose he must be prepared to produce the invoice, or 
other mercantile voucher, as evidence that they were 
purchased or obtained from abroad, and from whom. 

Exporting Scdmon during Close Tifne. — The offence of 
exporting salmon during close time was not included in 
the Salmon Fishery Act of 1861, but was dealt with by 
the Act 26 Vict c. lO.i - The latter Act makes ex- 
portation illegal, provided the fish were caught during 
close time. The Act contemplates that English-caught 
salmon may always be legally entered for exportation 
between 2d February and 3d September, inclusive ; but 
exportation in England at other times is not illegal of 
salmon caught legally in Scotland or Ireland, for the 
Scotch and friah close time do not coincide with the 
English close tima 

Though anglers may, as already observed,^ fish for 
salmon in England during September and October, they 
are liable to a penalty for selling %hem during those 
months ; and as exportation is illegal wherever selling 
is illegal, it follows that they cannot export the salmon 

1 See Appendix. 
* AnU, p. . 
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angled 4turmg those months. They ore thns dciyen to 
consnma them in person, or by the mouths x)f their 
friends^and donees. 

Fia^d Engines in Close Time. — All proprietors of fixed 
engines must remove their apparatus of boxes, cribs, 
&c. i^ithin thirty-six hours after the commenc5ement of 
close season, t.e. of Ist September, so as to allow the 
fish free course, otherwise the engines are forfeited, and 
10?. per day is the penalty.^ 

The word fishery is not defined in the Act, but it 
means such a right as can be used, with the aid of 
certain machinery, where machinery is legal* The sec- 
tion in efiTect renders illegal every kind of obstruction 
or temporary fixture of the nature indicated. Thus, 
where the owner of a mill-dam and of a fishery had 
certain locks in the dam which could be used for 
catching fish, and when down obstructed the fish, this 
was held an obstruction within this section.' 

As to forfeiture, see post, sect. 35. Where the occu- 
pier is summoned, it is enough to prove that he acted 
de facto as the occupier. A fixed engine is defined by 
the Act, sect 4, to include stake-nets, bag-nets, pults, 
pulchers, and all fixed implements or engines for catch- 
ing or for facilitating the catching of fish. 

Weekly Close Time. — Not only is an annual close time 
of five months prescribed ; but during the open or fishing 
season, a space of nearly two days is given, i.e. from 
12 noon on Saturday to 6 A.M. on Monday, for the fish 

1 24 & 25 Vict. c. 109, § 20. 

' See ante, p. 

» Hodgson v. JWffle, 8 L. T. N^. 368. 
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to have a free run.* Hence no fisHermen are ' allowed 
to fish for or catch fish during this weekly close time by 
any means whatever except by rod and line. The 
penalty is a forfeiture of the net or movable instrument 
used, and a penalty of 5L, and 11 per fish taken. Anglers 
are thus the only persons privileged to fish between 
Saturday noon and Monday morning, 6 A.M. They 
may lawfully fish on Sundays ; though it is an offence 
punishable by a fine of 51 to kill or pursue game on 
Sunday.^ 

The owners of pults or pulchers are not obliged to 
draw them up during weekly close time, but they must 
let down a net or other devicdiBO as to put -them out of 
gear during those houra' 

And the owners of all fisheries where fixed engines 
are lawfully used, shall leave all his cribs, boxes, or 
cruives open during the weekly close time, under a 
penalty of 51, and 11 per fish caught, besides forfeiting 
such fish.* 

Regulaiions as to Fish-passes.-- A dam is defined by 
the Act, sect. 4, to mean all wears and other fixed 
obstructions used for the purpose of damming up water. 
Wherever a dam legally existed at the time of the 
Salmon Fishery Act, the proprietor of a fishery may 
serve notice on the owner of the dam, that he intends 
to apply for the consent of the Home OfiBlce to afl&x a 
fish pass to such dam, stating the plan and specifica- 



1 24 & 25 Vict c. 109, § 21. 

' Paterson's Gaijje Laws, pp. 3, 4. 

8 §21. 

* 24&25Vict.c. 109, §22. 
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tions ; ' and the Home Offibe may hear both sides before 
deciding. It is absolutely requisite that the Home 
Office shall hear the objections of the owner of the 
dam before deciding, and the Court of Queen's Bench 
will grant a inandamus, if necessary, to the Secretary of 
State to hear the objections. The chief objection wiH 
be that the fish-pass will injure the milling power, but 
this will not be conclusive, for compensatioiji. may be 
recovered for such injury. The discretion of the Home 
Office in the matter ojf. consenting to a fish-pass is 
absolute, and cannot be interfered with by a court of 
law, provided only the Home Secretary has fkirly taken 
the objections into consideration. When a fish-pass is 
once authorized, penalties are imposed on all persons 
who interfere with the construction or maintenance of 
it.2 The expense of erecting the fish-pass fklls on the 
owner of the fishery. . ' 

In all dams made in salmon waters after 1861, or 

raised or altered after that date, which obstruct salmon, 

^a* fish-pass, of a fbrm approved of by the Home Office, 

must be made at the expense of the person m£tking or 

altering the dam.' 

Whenever a legally constructed fish-pass is attached 
to a dam, the sluices must be kept shut (except when 
used fbr milling purposes, or in case of cleaning, or 6f 
a fl9od, or other necessary occasion), so as to allow the 
water to flow through the fish-pass, under a penalty of 
55. per hour.^ 

1 24 ft 25 Vict c 109, §§ 28, 24. 
«S28. 8 8 25. 

«24&25yictc.l09, 828; 
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Be^viations as to Fishing^Weara. — A fishing wear is 
definM by the Act (sect. 4) a dam usedfor the exclusive 
purpbje of catching, or facilitating the catching of fish. 
In all fishing wears which are l^al (i.e, which have 
had a legal origin before Magna Charta,* and which at 
lowest water extend more tnan half-way across' the 
stream), a &ee gap must be made of a size, and ibrm» 
and situation prescribed by the statute, which can only 
be departed from by authority of the Home Office.* The 
owners of such a wear were bound within twelve montli^ 
after 1st October, t861, to make such a gap tender a 
penalty of 5?. per day (sect. 28). The gap must be 
maintained under a penalty of IS per day;^ and any 
alteration or obstruction, or contrivance to deter the fish 
from entering the gap, is punishable by a penalty of 5/. 
and upwards.* * ^ 

The boxes and cribs used in fishing-wears or fishing 
mill-dams {ie, a dam used partly for fishing and partly 
for milling putposes), must be of a certain situation, and 
the bars or inseals of the check or upstream side shaH 
not be nearer each other than two inches, imder a 
penalty of 51 per day, and he must maintain the same 
under a penalty of IL per day.' SpurwaUs, &c. more 
than twenty feet from the upper or lower side of the 
box or crib, are always prohibited, under a penalty of 
17. per day.® 

Central AiUhority of Home Office, — ^The Home Office 

JSeeanie, p . » 24 & 26 Vict c 109, § 27. 

» Ibid. * Ibid. 

B 24&25yict. c. 109, §29. 

•jao. 
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is invested with the general snpetintendence of the 
sahnon fisheries throughout England and Wales. It 
has power to appoint and remove from time to time two 
inspectors, and assign them dutii^s and salaries.^ The 
Home Office shall lay before Parliament the annual 
report of the inspectors." 

Conservators of Salmon Waters.— The Justices at any * 
general or q^uarter Sessions, may appoint conservators or 
overseers to enforce the Salmon Fishery Act. No 
power, however, is given to these conservators to enter 
private grounds or waters, except where a search- 
warrant has been granted,^ and therefore they have 
nona Their duty will be chiefly to act as detectives 
and prosecutors ; and in truth a conservator or overseer 
has no greater powers than any one of the public would 
have, except that he may be employed to execute a 
search-warrant, as is described in the next clause. 

Justices OraMvng SgarcA-TFiarraTi^*.— rThe poweif of a 
Justice of the Peace to grant a search-warrant, depends, 
«s in oth6r cases, on an information "on oath, and the 
warrant must specifically describe the premises that are 
to be sekrched. It is scarcely necessary to observe that 
a search-warrant applies only to places and things, 
and does not authorize the apprehension of the person 
who committed the offence. The places are places 
where a breach of the Act has been committed, or 
where illegal nets or engines, or salmon illegally taken, 
are concealed. What are illegal engines, and what are 
salmon illegally caught, are described in the previous 

i§81. 2 §32. 

* ISee next clause. 
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sections of the Act At common-law all the salmon 
caught by illegal means would belong to the person 
who caught them, and it is only where the statute 
expressly says that the salmon so caught shall be for- 
feited, that he loses this property in the salmon. Salmon 
illegally caught in this sense mean salmon caught by 
means of the illegal engines, and at the illegal times 
specified in the Salmon Fishery Act, but do not in- 
clude salmon poached or caught by trespassers in a 
private fishery, as to which the poacher retains the 
property, for the Larceny Act does not say they are 
forfeited.* 

Apprehending Offenders. — ^There is no power given 
by the Salmon Fishery Act to apprehend offenders, 
even where they are caught in the act ; but the larceny 
Act gives such power to any person to apprehend 
offefiiders under that Act, i.e. persons fishing in private 
fisheries without leave, if found offending." 

Procedure and Penalties. — ^All offences must be pro- 
secuted within six months after the offence is com- 
mitted.^ The penalties are to be paid as follows : such 
part, not exceeding half, as the Justices may order, to 
the informer, the rest as provided by Jervis's Act, 
11 & 12 Vict. c. 43. AU forfeitures, i.e, all salmon 
illegally caught, illegal nets, &c. are to be sold as the 
Justices may direct, and the proceeds applied in the 
some way as the penalties.* Offences committed on 

* See antCj p. 

» 24 & 25 Vict. c. 96, § 108, cmU, p. . 

< 24 & 25 Vict. c. 109, § 35, and the procedure is under Jervis's Act, 
11 & 12 Vict. c. 43. 

* 24 & 25 Vict. c. 109, § 35. 
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rivers dividing counties may be tried in either county.* 
Offences committed on the sea coast beyond the juris- 
diction of Justices, may be punished by the Justices of 
the county adjoining such sea.^ The ordinary jurisdic- 
tion of Justices extends to the shore between high and. 
low water mark.^ 

i§86. «§37. 

s EmhUtcn v. Browriy 30 L. J. 136, Q. B. 
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SCOTLAND. 
CHAP. L 

FISHEjBIES IN THE SEA OTHER THAN SALMON. 

OFBN SEA FI8HESIE&— TEBBITOKIAL SEAS AND NAYIOABLB SIYXBS — 

obown'8 bight to whales— othxb fish than SALXON-— NATIQA- 

TION PABAMOUKT TO FISHINO— OTSTEB FISHSEIS8— ICUSSEL FI8B- 
IRBES— HERRING FISHERIES— DEFINITION OF FISHERY. 

Open Sea Fidienes. — ^The law of Scotland as to fishing 
in the open sea, as contradistingaislied from the terri- 
torial sea, does not differ from the law of England, and 
the customs as to whale fishing are the sama^ 

Territorial Seas and Navigable Rivers. — ^As regards 
the territorial seas and navigable rivers, the law differs 
in material points from the law of England. 

GtowtCs Right to Whales. — ^As regards the right to 
whales caught within the territorial seas, the right 
extends only to whales of a large size.^ 

Other Fish than Salmon. — ^The law of Scotland, like 
the law of England, recognises the right of the public 

^ See anUf p. . HvtMnson y. Dumdee Whale Fishery Co, 5 Hmr, 
l^Ersk. 2, 1, 6; Aberdeen TF%a^ Co. v . <9u^<0r, 4 Macqo. H. L. Gas.; 
AdMsm V. Row, 3 Paton, 834. 

« tok. 2, 1, 10 ; Stair, 2, 1, 83. 
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to fish in the sea and in public navigable rivers without 
any restriction, except as to salmon, which, as will be 
seen, is siogled out from all other fish, and stands on its 
own footing. So feur as regards other fish than salmon, 
the public are entitled to fish without any other re- 
striction than is imposed by the Herring Fishery Acts ; 
but even those Acts treat all the public alike, and only 
restrain fishing by certain nets and appliances, on 
grounds of public poUcy ; whereas in England, even in 
the sea and pubic navigable rivers, the public may be 
excluded by an individual from fishing any kind of 
fish.^ In Scotland there is no such title competent to 
exclude the pubUc from the right of fishing for sea fish 
other than salmon. The Crown, it is true, seems to 
have had power to grant the exclusive fishery of oysters 
and mussels, which adhere to the soil. Hence a general 
grant of land adjacent to the sea cv/m piscationHnis would 
include oysters and mussels, provided the grantee had 
for forty years and upwards exclusively exercised the 
right of taking these; 2 and statutes protect such 
fisheries from depredation.^ The question, however, as 
to oysters, cannot be said to be settled, and the point 
was recently raised, whether the Crown had power to 
make a grant of oyster fishings in the seas surrounding 
the shores of Scotland, and whether the right to such 
fisheries still remains in the Crown, except it has been 
granted away to a subject, as is the case with regard to 



* See anUy p. . 

■ Eamsey v. Kdlies, 5 Br. Sup. 446 ; 2 Haaes, 723 ; 1 Stair, 2, 1, 5 ; 
Erak. 2, 6, 17. 
» 8 & 4 Vict c. 74 ; 10 & 11 Vict. a^2. 
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the salmon ^sheries in the adjacent seas. The action 
was dismissed for want of a proper defender, without 
any opinion being expressed.* With regard to lobsters, 
it has been held that the right to lobster fishing, which 
requires no landing on the shore, belongs to the public, 
and not to the owner of the adjacent shore ; and it is 
doubtful whether forty years' possession of lobster 
fishings, under a general grant of fishings in the sea, or 
even an express grant from the Crown of lobster fishings, 
will support the exclusive right ; ' and the public can- 
not be excluded from taking limpits, cockles, whelks, 
and small shell-fish and sea- weed below high-water 
mark, though the owner of the shore has a grant of 
fishings in salt and fresh water, and a barony bounded 
by the sea* 

As to floating fish other than salmon, though the 
Crown has sometimes granted the white sea fishings, the 
Validity of such grant has never yet been judicially 
recogliised, and has generally been doubted^ Hence, 
even though the salmon fishing in the sea or a navi- 
gable river exclusively belongs to an individual, the 
public have nevertheless the right to fish for other fish 
in the same locality, provided that they do not sub- 
stantially injure such salmon fishing. 

Navigation pararrwunt to Fishing, — It may also be 

1 MaitUmd v. MaccUlland^ 21 Dec. 1860, 83 Sc. J. 102 ; CommiB- 
sioners of Woods and Forests v. MaiUcmd, 21 Dec. 1860, 33 Sc. J. 102. 
A grant of oyster fishing in a loch, gives the right of exclusive posses- 
sion ; Agnew v, Mayor of Stranraer, 2 S. D. 42. 

8 D. P(yHland v. Gray, 11 S. D. 14. 

> Hall V. Whillis, 14 D. B. M. 326. 

* Ramsay v. Kellies, 6 Br. Smp. 445. Per Hope, J. Q.Hall v. Wkms^ 
a D. B. M. 325. 
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noticed that the public right of navigation^ as. com- 
pared with the right of fishing, is the paramount right ; 
and where fishing is incompatible with that, the 
right of the fisher must give way to that of the navi- 
gator.^ 

Oyster Fisheries. — The general law as to fishing oysters 
is the same in Scotland as in England. A statutory 
enactment protecting oysters from larceny (which for- 
merly existed in England in 7 & 8 Geo. c. 29, § 36, now 
in 24 & 25 Vict. c. 96, § 26) was extended to Scotland 
by the 3 & 4 Vict c. 74.2 



^ Colquhown v. D. Montrose, M. 12827 ; Cfra/nt v. D. Gordon, 9 Mar. 
1802, F. C. 20 Feb. 1782 F. C. 

» ** If any person in Scotland shall wilfully and knowingly take and 
cany away ony oysters or oyster brood from any oyster bed, laying, or 
fishery, being the property of any other person or persons, body corpo- 
rate or politic, and sufficiently marked out or known as such, every 
such offender shall be deemed guilty of theft, and being guilty thereof 
shaU be liable to be sentenced to imprisonment not exceeding the term 
of one year.*'— 3 & i Vict. c. 74, § 1. 

'' And be it enacted, That if any person shall unlawfully and wil- 
fully use any dredge, or any net, instrument, or engine whatsoever, 
within the limits of such oyster fishery in Scotland, for the purpose of 
taking oysters or oyster brood, although none shall be actually taken, 
or shall with any net, instrument, or engine drag upon the ground or 
soil of any such fishery, every such person shall be deemed guilty of 
an attempt to commit theft, and being convicted thereof shall be liable 
to be punished by fine or imprisonment, or both, as the Court shall 
award ; such fine not to exceed twenty pounds, and such imprisonment 
not to exceed three calendar months."— § 2. 

" Provided always, and be it enacted. That nothing in this Act con- 
tained shall prevent any person from catching or fishing for any float- 
ing fish within the limits of any oyster fishery, with any net, instruj- 
ment, or engine adapted for taking floating fish only. " — § 3. 

** Provided always, and be it enacted, That nothing in this Act con- 
tained shall prevent or be construed to prevent any person or persons 
from exercising any right which may now be lawfiilly exercised within 
the limits of any such fishery. "^§ 4. 
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Mussel Fisheries, — Though in England mussels are 
not protected, like oysters, by penal enactments against 
depredation, they are protected in Scotland by statute 
11 & 12 Vict c. 92, which resembles the Scotch statute 
3 & 4 Vict. c. 74, as to oysters.^ 

Herring Fisherier. — The herring fisheries in Scotland 
were governed by the same statutes as those in England 
up to 1860, when two Acts for Scotland alone were 

^ *' If any person in Scotland shaU wilfdUy, knowingly, and wrong- 
fiilly take and carry away any mussels or mussel brood from any mussel 
bed, scalp laying, or fishery, being the property and in the lawful occu- 
pation of any other person or persons or body corporate or politic, and 
sufficiently marked out or known as such, every such offender shall be 
deemed guilty of theft, and being guilty thereof shall be liable to be 
sentenced to imprisonment not exceeding the term of one year." — 11 & 
12Vict.c.92, fl. 

" If any person shall unlawfully use any dredge, or any net or in- 
strument or engine whatsoever, or shall trespass within the limits of 
any mussel bed, scalp laying, or fishery in Scotland, being the property 
and in the lawful occupation of any other person or persons or body 
corporate or politic, and sufficiently marked out or known as such, for 
the purpose of taking mussels or mussel brood, though none shall be 
actually taken, or shaU, with any net, instnmient, or engine, or with 
the hand or otherwise, drag or fish upon the ground or soil of any such 
mussel bed, scalp laying, or fishery, every such person shall be deemed 
guilty of an attempt to commit theft, and being convicted thereof 
before the Sheriff of the County shaU be liable to be punished by fine 
or imprisonment, or both, as the Court shall award, such fine not to 
exceed ten pounds, and such imprisonment not to exceed three calendar 
months."— § 2. 

" Provided always, and be it enacted, That nothing in this Act con- 
tained shall prevent any person, lawfidly entitled there to fish, from 
fishing for or catching any floating fish within the limits of any mussel 
fishery, with any net, instrument, or engine adapted for taking floating 
fish only. "—§3. 

*' Provided always, and be it enacted, That nothing in this Act con- 
tained shall prevent, or be construed to prevent any person from exer- 
cising any right possessed by such person of taking bait, or any other 
right which may now be lawfully exercised % such person within the 
lindts of any such fishery." — §4.' 
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passed.^ As already stated, the legal method of catching 
herring is by drift-nets, having meshes of not less than 
an inch from knot to knot, or having thirty-six squares 
to the yard.^ Trawling for herring was introduced about 
the year 1838, and became a system in 1846, and was 
chiefly practised on the West Coast 6f Scotland. The 
trawl-net was used like the seine. Seining and trawling 
were rendered illegal by the Acts 14 & 15 Vict. c. 26, 
23 & 24 Vict. c. 92, and 24 & 25 Vict. c. 72.3 ^ close 
time for herrings was also enacted for the West Coasts 
of Scotland up to Point Ardnamurchan, viz. from 1st 
January to 31st May, inclusive, and from the north of 
Ardnamurchan to Cape Wrath, from 1st January to 20th 
May, inclusive.* And persons, selling herrings or her- 
ritig fry, which they know to have been taken on the 
West Coast during close time, incur a penalty of 5L 
and forfeit the herring and boats.^ 

Definition of Fishery. — In Scotland the law of fishing, 
in point of nomenclature, has not been embarrassed by 
the unfortunate classification, which caused so much 
confusion in England, into common, several, and free 
fishing, and common of piscary. Those distinctions are 
entirely unknown. The right of fishing, whether public, 
or several, or free, is metely called by the generic name 



^ See the j^evious statutes, ante, p. 

» 48Geo.IILc. 110, §12. 

> The rej)ort of the Boyal Commissioners on the operation of the 
Acts relat&g to trawling for herring on the coasts of Scotland, recom- 
mends that the restrictions on trawl fishing should be withdrawn, and 
the fisheriaen left to choose their own mode of fishing. 

* 23 & 24 Vict. c. 92, §4. 

« 24 & 25 Vict. c. 72, § 1. ^ ^ 
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of the fishing or fishery, though the latter term is also 
frequently appropriated to the locality where the fishing 
exists. The rights, in point of substance, however, do 
not materially differ from those in England, for the disr 
tinctions represented by those terms, when properly 
e?:plained, exist in the nature of the subject-ijiatter. 



N. 
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CHAR II. 
RIGHT TO SALMON GENERALLY. 

RIGHT TO SALMON IN SEAB AND BIYEBS — SALMON FISHING MUST BE 
DEBIVED FROM CBOWN — MODE OP FISHING AT COMMON LAW IN 
BIVEES — COMMON LAW, HOW AFFECTED BY OLD STATUTES— EBST7LT 
OP STATUTES AKD COMMON LAW — NET AND CABLE PISHING FOE 
SALMON — NET FISHING, AS BETWEEN OPPOSITE BIPABIAN OWNERS 
— RIGHT OF FISHER TO USJB SHORE — RIGHT OP FISHER TO USE 
RIVER-BANKS— BOUNDARIES OF FISHERIES — REMEDY BETWEEN OWN- 
ERS OP FISHERIES — REMEDY BY INTERDICT — FISHINGS OP LOCALITY 
LANDS — FISHING IN A LAKE. 

Right to SalTnon in Seas and "Rivers, — ^The right of the 
public to fish in the territorial seas and navigable rivers 
is not in Scotland embarrassed by the statute of Magna 
Charta, which has no application there. The leading 
distinction is between sahnon and all other fish, and 
the leading principle is, that the salmon fishing by net> 
in all the seas and rivers of Scotland belongs to the 
Crown until a grant can be shown to some individual. 
"There can be little doubt," says Lord Chelmsford, L. C* 
" that salmon fishings at an early period of the history 
of Scotland were regarded as possessing a peculiar value 

^ Oammel y. Commissioners of Woods arid Forests, 3 Macq. H. L. C. 
455. 
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over other fishings^ and were distinguished from them 
in a remarkable manner. They were classed inter 
regalia. They were only capable of belonging to a 
subject by an express grant from the Crown, or by a 
grant of fishings generally, followed by such an user of 
salmon fishing as proved that it was intended to be 
comprehended within the general terms of the grant" * 
This doctrine is a fundamental one, and was thus 
described by twelve Scotch judges in a recent case : " 
" According to the concurring testimony of all our law 
authorities, salmon fishing is considered as a beneficial 
right of property, and is held to be vested in the 
Crown ; or perhaps, speaking more properly, to remain 
with the Crown, unless it has been made the subject of 
special grant to a private party. It is needless to 
speculate on the circumstances from which this sus- 
ceptibility of appropriation took its rise — ^very probably 
from the value of the fish, combined with that pecu- 
liarity of its habits which rendered the operation of 
catching it, in a great measure, dependent or connected 
with the possession of the adjacent shore. But certain 
it is that by the law of Scotland it is a right of pro- 
perty, and, whether granted by or remaining in the 
Crown, a beneficial right." Accordingly, in the above 
case it was settled that the Crown has stiU the patri- 
monial right of fishing for salmon, not only in all the 
rivers of Scotland, but in the open coast surrounding 



1 See also Craig, 1, 16, 24 ; 2, 8, 7. Erak. 2, 1, 10 ; 2, 6, 17. Stair, 
2, 1, 5 ; 2, 3, 39. BeU's Pr. § 646, 671. 
> Qammell v. Commissioners of Woods <md Forests, 3 Macq. H. L. C. 
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the land, unless it can be shown aflarmatively that the 
Crown has granted away such right to the subject. 

The right, however, is confined to that kind of fishing 
which is carried on, not from ship-board, but by stake- 
nets, bag-nets, and by net and coble and other similar 
modes, all of which, it is a matter of notoriety, imply 
either the connexion of the apparatus with the coast, as 
in the case of stake-nets and bag-nets, or the use and 
possession of the coast as in the case of net and coble. 
In short, the modes of fishing on the coasts which are 
vested in the Crown, are those in which the use and 
possessioji of the coast is essential to the oper9.tion.* 

When it is said that the Crown has also the ex- 
clusive right of fishing sajlmon in private rivers and 
streams, it must be understpod with this limitation, that 
it is only such right of fishing as can be exercised by 
other modes than angling or rod-fishing, for the riparian 
owner has always the right of rod-fishing for salmon 
as well as for other fish, as an incident of his right of 
property.* Indeed, rod-fishing for salmon is a distinct 
and independent right, and no length of user of it will 
found a right of salmon fishing with nets, &c., even 
though there is a grant cum piscationibvs.* 

Salmon Fishing must be derived from Croum. — The 
leading principle of the common law, therefore, is, that 
the right of salmon fishing by net and other means than 
amgling must be derived from the Crown, The grant 

^ Ocmmell y. C(ymm,imorn/yn of Woods amd Forests, 8 Macq. H. L. C. 
p. 454. 

s BeU's Pk § 671. Jhike of Sutherland y. Boss, 14 S. D. 960; Oidhrie 
y. Dunbar, 26 June, 1855. 

s MUw y. Smm, 2i ^Y. 1850, 13 D. B. M. 112. 
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may be either express — cvmi piscationilyus salnwnum, or 
it may be general — cum piscationibtis, only, provided in, 
the latter case the possession under the grant has been 
of salmon fishing, for the user interprets and gives 
precision to what would otherwise be an indefinite 
right, and shows what was meant by the grant The 
one kind of grant is quite as effectual as the othei:, if 
possession has accompanied the general grant. Hence 
a general grant of fishing, coupled with possession of, 
salmon fishing, will prevail against a later express 
grant^ 
' A Crown grant of cruive fishing has also been held 
good,^ though cruives are prohibited in some places by 
statute,^ and cruive fishing has been held to be in- 
cluded in a grant of coble fishing, if followed by pjre- 
scriptive possession of cruives.* So dams hav^ been 
recognised as legal if prescriptive possession* haa 
existed.* 

The kind of possession required under a general 
grant from the Crown, cum pisccUionibTis, in order to 
establish a right of salmon fishing with net and coble, 
must be fishing with net or coble, or some kind which 
includes it Thus, proof of mere rod-fishing for any 
length of time will not set up the right* But a prac-. 

^ J), of QaeensheirryY, V, StomunU, M. 14251 ; ZdtUejohn ▼. StraUfm, 
2 Paton. Ap. 19. 

* Orcmt V. J). Gordon, M. 14297, 3 Paton. Ap. 678 ; JoJmston v. 
8hU8, 4 Paton. 274. 

» Marquis of Inverness v. Duff, M. 14257. 

* Robertson v. Mackenzie ; ArbtUknot v. Scott, 4 Paton. 837 ; Scott v. 
(Mies, 4 Paton, 750, M. 14290. 

* MUne ▼. Smith, 13 D. B. M. 112 ; D. SutherUxndy, Bm, 11 Jime^ 
1886, 14S.D;^«0.- 
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tice for forty years and upwards of fishing witt caim- 
nets in the Tweed was held sufficient, because in the 
statute affecting the Tweed that mode of fishing was 
recognised as legal, if the net was attached to the 
banks, and, moreover, in the user the opponent's banks 
were openly used, which was the characteristic of the 
fishing by net and coble. ^ So mere fishing by rod and 
spear, or by hand-nets, will not suffice to set up a 
claim to fish by net and coble. If the practice is 
illegal, no length of time can sanction it.* 

Mode of Fishing at Common Law in Rivers, — It is 
difficult to ascertain the common law of Scotland as to 
how far one riparian owner can exercise his skill and 
industry as well as avail himself of fixed machiner)'-. 
Probably the only limit is that which is imposed by the 
maxim, sic utere tuo tU non alienum Icedas, But such 
questions have not been left to the operation of the 
common law, for various ancient statutes have been 
passed which have given rise to a kind of secondary 
common law, and the result is that it is illegal to resort 
to any unusual method of catching the fisL But mere 
diligence. or continuity of practice with the ordinary 
methods cannot be interfered with, though the real 
effect of that may be much the same as if some ex- 
peditious machinery or apparatus were invented which 
would have the effect of catching in an hour as many 
fish as the ordinary method would do in twelve hours 
or a week. If the party, for example, in the lower part 

1 Ramsay v. J). JRooiburgh, d Feb, 1848, 10 D. B. M. 661 ; Ohiiholnt 
V. Fraser, M. Ap. 14302 ; Sviherlcmd v. Ross, 11 Juue, 1S36. 
* Mackenzie v. Renton, 2 D. B. M. 1078. 
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of a river uses all the diligence he can in a lawful way, 
there is no common law or statute law to prevent him 
from catching every fish that attempts' to ascend the 
river. The limitations on his power to do ;sa aijse from 
the habits of the salmon, and the limits to human skill 
and dexterity. It cannot be said that no improvement 
is to be allowed in the old-established mode of using the 
net and coble, nevertheless the question always comes 
round to tiiis. Is the alleged practice substantially 
diflferwit from that of net and coble ? * 

Common Law as to Salmon, how far Superseded by 
Statute. — ^As regards the question how &r the statutes 
and common law go in the way of destruction^ Lprd 
Neaves ^ says : " It is perhaps not easy to determine l^w 
far the old Scottish statutes as to salmon were intended 
merely to provide for the free passage oi tl^ fish, and 
the preservation of the breed, or were also designed to 
enforce a system of fair play among tl^ several and 
successive heritors of fishings in the lirer. It may 
probably be thought that there was a double object in 
view ; and it seems at least to be settled that any 
co-heritor of fishings in a river tas a title and interest 
to object to the use of any illegal mode of fishing by 
any other heritor. Nor does it seem to be of any im- 
portance whether the illegality alleged arises from the 
express provisions of the statutes, or from the principles 
of common law, or even from that kind of common law 
which has been said in Scotland to spring up from 
the general import and tendency of the older statutes, 

1 See Hay v. Provost of Perth, 85 Sc Jur. 468. 
« May V. Mag. of Perth, 20 Dec. 186L 
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where their provisions are not literally sufficient "tfc 
reach the 6ase. ^ere seems with respect to salmon 
fishings in a river to be such an amount of comm<^ 
interest in the several proprietors, as to give a title to 
any one of their number to cl>allenge the operations cjf 
another, when conducted in a manner which the law 
does not sanction.^ 

So Lord Oorehouse thus stated the general effect of 
the statfites : ^ « It is settled law that with the exception 
of cruives and yairs, eyety barrier or permanent erectioa 
placed in the channel of a river to obstruct salmon in 
aJscending the stream, is illegal, whether the immediate 
object is to prevent, their pctssage altogether, or t© 
impede or delay it, so that they may be more easily 
taken below. Some of our statutes regarding this sub- 
ject are loosely and imperfectly expressed, applying iA 
words only to the illegal modes of fishing practised at 
their dates. But the evident object of all of them is 
that which has now been stated. AccoKlingly, it has 
been recogiiised as such in various cases, and effect has 
been given to ' them accordingly. To mention one 
example, though none of the statutes is expressly appli- 
cable to stake-nets, which are essentially different from 
the old yairs, 'the Court had no hesitation in finding 
that- those nets fell under the prohibitions. • Indeed), 

1 TKese old Scotch, statutes are 1424, ce. 10, 11 ; 1427, c. 6 ; 142^ 
c. 22; 1457, c. 85 ; 1469, c. 38 ; 1477, c. 73 ; 1489, c. 15 ; 1503, c. 72-'; 
1635, cc. 16, 17 ; 1663, c. 68 ; 1579, c. 89 ; 1581, c. Ill ; 1685, c. 20 ; 
1696, c. 83 ; 1698, c. 3 : and the recent Scotch Salmon-Fisheiy Act 
does not expressly repeal the old statutes, and therefore they are in 
force so far ae not ineoni&istent with the latter. ' 

s Qrant y, McWiUiatn, laiX B. M« 661^ 
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the general m^le has been repeatedly l^id down that 
gshing by means of any fixed machinery, or apparatus 
,whatever, or in any way except hy net and coble is 
lUegaL"! 

Result of Statutes and Commvon Law, — The result of 
these ancient statutes, and of the decisions, was thus 
authoritatively stated by Lord Westbury, L. C. after an 
elaborate jeview,^ to.be as follows: "The principles 
which these acts embody, and the olgects which the 



* " The common law, ".says Hope, L. J. C. {Ramsay 7. D. ofRoxhurghf 
10 D. B. M. 669) *' will teach all kinds of obstruction in and across 
the river to the run of salmon ; and all practices either destructive to 
the breed of the salmon, or so noxious to their tastes and instincts as 
tq deter them from^ ascending higher than suits the interests of the 
^Murty" nrang suchl practices^' e,g. the sheet covered' withr'pitth.' But 
modes of Ashisig not. ybstructing the passage of :the salmon, and not 
npzious, the, common law wiU not reach or put down." 

♦*The eommon law," says Lord Deas {Hay v. Provost of Perth^ 
ptpr6), ''construed a gra^jb of salmbn fishing in a river as limited in 
respect of the mode or modes, .of fishing ; and if lunited at all, it is 
easy to see how it must, tdmost of necessity, have come to be held, as 
I think it has been, from the earliest times downwards, that the limita^ 
tion was to the ordinary mode or modes of fishing in such rivers as 
those to which the grants were apj)licable. Nothing more was under- 
stood to be authorized by the general grant All unusual modes of 
fishing required special grants or possession sufficient to presume such 
grants, and the main object of the statutes was to remedy abuses 
which had arisen from these special grants or presumed grants, but 
certainly not to infringe upon the common law in a wrong direction, 
by enabling the holders of general grants to fish in any way, however 
unusual, not struck at by the statutes. It is impossible attentively to 
read these statutes, penal throughput, and to hold that they form the 
whole law applicable to the different modes of salmon fishing in Scot- 
land. They may serve to show the spirit of the common law, but they 
do not exclude or supersede the common law, as is evident from many 
of the most authoritative decisions in the books which are not confined 
to the enforcing of these enactments, as they must have been had 
there been no common law on the subject 
, * Hay y. Provost of Perl^ 86 S^. Jnr. 463, 4 Macq. Ap. 

' "' ' " ' /^ N 2^ 
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legislature sought to attain, were directed to three 
objects: (1), to ensure to the salmon a free and unim- 
peded access to the upper fresh waters, which are tjie 
natural spawning grounds of the fish ; (2), to secure 
the unimpeded return to the sea of the smoult or 
young fry of the salmon ; (3), to prohibit the killing of 
unclean fish during the fence months. For the purpose . 
of accomplishing these objects, which are clearly de- 
clared in various statutes from the very earliest times 
down to the latest, the statutes rendered it unlawful to 
erect any cruives or wears in the waters where the sea 
ebbs and flows. Cruives and wears were allowed in 
fresh waters with certain limitations. One was that 
there should be a mid stream, the width of which is 
carefully defined. The other, that the hecks (as they 
are called), that is, the insterstices between the wicker- 
work of the cruives, should be at least three inches 
wide. Fishing is also prohibited at miU-dams by any 
description of fixed nets or engines. And there is an 
enactment rendering it absolutely necessary that a free 
passage should be given both at cruives and at the mill- 
dams in fresh water, from Saturday evening to the rising 
of the sun on Monday morning. These are the objects 
which the statutes sought to accomplish, and while they 
include provisions for preserving the breed of the fish, 
they nowhere descend to any directions touching the 
mode or the manner of fishing. When we come to the 
decisions upon the subject, we undoubtedly find from 
the earlier decisions that the ratio decidendi has been 
to secure the free passage of the fish both up and down 
the river. The earlier decisions give that as the reason 
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for holding that stent-nets were illegal ; that stake-nets 
were illegal; that dykes and dams ought not to be 
greeted, and that towing-paths could not be projected 
into the river for the purpose of fishing. And the 
general principle, and the reason for the determination^ 
is therefore found to have been in strict conformity with 
the principles enumerated in the statutes. No doubt 
it was perfectly competent to the Courts in Scotland to 
extend their decisions beyond the letter of the enact- 
ments, proceeding upon ' that which we are accustomed 
to call in England the equity of the statute, — a mode of 
interpretation very common with regard to our earliet 
statutes, and very consistent with the principle and 
the manner according to which Acts of Parliament w^re 
at that time framed. I do not, therefore, pretend to 
deny that, so far, the decisions are consistent with the 
general principles of the statutes, and are perfectly in 
conformity with the law, and probably we are right in 
coming to the conclusion that these decisions have gone 
so far as to make it clear law at the present time that it 
is illegal to fish for salmon with any net^ or with any 
species of engine or machinery devised or constructed 
for catching fish, which is a fixture, which is at all 
fixed or permanent even for a time in flie water ; and if 
I were asked to define the conclusion' which I should 
derive from the statutes and the decisions, it would be 
this, that it is not legal to fish with a net unless when 
the net continued in the hand of the fisherman. The 
net must not quit the hand, and the net must be in 
motion during the operation of fishing. . . . The net and 
coble is merely symbolical of the proper legal form of 
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Btsliing, that legal fenn bf fishing being by a net, wMch 
is not to be fixed or' stented, or in any manner settled or 
made permanent in the Hver, but it is to be used by the^ 
hand, and it is not to quit the hand; but is to be kept in 
motion during the operation of fishing."^ 

* The decisions of the Courts from which the above conclusion wai& 
deduced, viz. that other teode^ of fishing siQmon than net and coble 
are illeg^, hare heen as foQows :^Tfaus the Court has deekred to be 
illegal all fixed nets for preventing the fish going up the river — Ihike 
af QiUmsb&rry v. M, &f AnnandaUt HL 14279 ; hang-nets, also calm^ 
nets— i^irom v. LUUes^ M. .1428^ ; Grant v. ifcTFi«iAm,.10 D. B. M. 
^Q ; stake-nets^ and topt-nets— Car/wgrie v. Moss, 7 S. D. 284 ; Bal- 
gleisJi v. D. Athole, 5 Dow. 282 ; Graham v. Bixoti^ 6 Paton. 163 ; D, 
of AthoU y,Wedderium, 5 S. D. 163 ; Dykes, CunninghamT, Taylor, 
Hume, 715 ; Yairs, Fraser v. J)uff, 8 S. D. 14^ 6 W. S. 67. See 
Murray v. E, SetJcwrk, 2 S. tJ. 106 ; stent nets fixed to an anchor iii the 
stream — rColqAhoun t. Mag, of Dumbucrtony 4 Paton, 221; MadtmaU 
▼. HtmsUm, 26 May, 1880, 8 S. D. 796 ; or nets fixed to a atone — 
D. Queensherry v. M, Anrvafldale, M". 14279 ; Coble Fishers of Don, 
M. 14287 ; fixed machinely— Aorrf Gray ▼. Lime, 9 July, 1835 ; sights 
erected, m alveo flvmeiiis, Ce, bmhankments to make the river ahaUow 
at places, 90 that the fish may be seen passing over,. i^or^Y. Smithy 
2 B: D. 721, 1 W. S. 58£t ; a dike ot loose stones wi& a basket in the 
middle, Fife v, Crordon,. M. 14304; cairn-net^ (except in. the river 
Tweed) And stream-dykes, Grant v. McWilliam, 10 D. B. M. 666 ; 
nets in combination with stakes fixed in the atveus of thie^ river, Colqu- 
hamy. A MofUrosfi, M« 14281, 14283; cmivesfiheiBted with pitch, 
Oa/rdegie Y. Mag.ofBreckin, M. 14288. So also placing a row of 
loose stones, not of any considerable size, in the bed of the river, ^nd 
ncit across it, but mef^ly t»n the edge Of a> pool, to facilitate fishing by 
net and coble, is illegal, Tru^i^of Copland, 13 June, 1810. Even a 
spear cannot be used in combination with a permanent barrier,' per L. 
Cdrehouse, Grami v. McWilliam 10 D. B. M. ^67. * > 

At a^jjart of the Frith of ?orth, two, miles wide. at full tide, but the 
proper channel being only half a mile wide, an inclosure of fifteen 
ac^s was made' by stakes and -netting at a distance of a mile and' a 
quarter from the riyerrbank^ and so contrived that it opened as the tide 
flowed, and shut when the tide ebbed, keeping in all the salmon that 
may have entered during the flowing of the tide. Besides this, a line 
of jietting 812 yards loug ran obliquely down the river, and.serye^to 
direct the fish to the enclosure, as well as to take the fish coming down 
wiQi the ebb tide. The meshes of the net Were twelve inches in cit- 
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^et and Gable J^isMnj Jbr Scdmoti. — The law, theie- 
fore, may now be taken to be settled that the only 

cnmference. The upper proprietors having complained of this, it Was 
urged in defence that the net did not destroy the fry, and that it did 
not occupy the whole of the proper channel of the river ; but the 
Court held it contrary to the statutes, chiefly the Act 1583, E, Kinnoul 
▼v Htonttr, M. 14801. 

So, where a net was uaed in the Tay, of which one end was. fixed to 
the shore, and the other moored in the water, but which had no poke 
nor bag to entrap the fish, and was drawn every tide, the Court granted 
an interdict in these terms : — '* Interdiit from fishing by means of 
nets stretched or stented in the river Tay, having the one end made fast 
to the shore, and the other fixed by a mooring in the water, and re- 
maining stattoQiuy in the w<ater« so «s to. obstruct the passage of the 
salmon, and force or decoy them into courts or enclosures of netting, 
within "which they are. caught ; and further interdict from using any 
fixed machinery for catching salmon, or any other mode of fidiing than 
the ordinary mode by «et and coble. " — Gruy v. Iatm^ IS S. P. 1.089. 

The law as to rivers is distinct from that as to the sea, and there is, 
in fact, a separate code applicable to each. Hence the owners of fisk^ 
in^ on a river form a separate kiad of community. Thus, where a 
r":ver proprietor near the mouth of the river threw a wear across the 
river without leaving 'diaps in it for the passage of salmon^ as required 
bj^^tko statute 1696-, c. 33, it was held, neveirtheless, that the owner o;! 
fishings in the adjacent sea had no title to complain and enforce the 
Atft against the riVer-proprietor, though he alleged that, owing to the 
formation of the wear, salmon had fonaken his fishery, Munro v. Roes^ 
7 July, 1846, 3 D. B. M. 1029. So a river-proprietor has a right to 
complain of a dam-dyke which obstructs tlie fish of the river, though 
he Mlnself has erected similar ebstractioti»» Forbes v^ Leys, 9 D; B. M. 
933^ 5 W. S. 384 Where the stajU^ea^^^olt^ibit ^take-nets within 
flood-mnrk, or where the sea ebbs and flows, they are difficult of appli- 
cation to particiilar localities where tliere 'is a ^-disputed boundary 
between salt and fresh water, Jioss v. Ihike of Sutherlayid, 3 Bell's Ap. 
C 315, 6 D. B. M. 425. Ai^ the, spt^e, between the highest flood- 
inkrk and the lowest ebb-mark is not always to be adhered to, ^and was 
held inapplicable to the Kyle oi~ D<Mmoch. — Ibid. Stake-nets are pro- 
bibited in the mouths of rivei-s, as well as in the rivers, Mackenzie v.. 
Home, 16 S. D. 1286, but are not illegal in the sea, or places not dose 
to* the mouths of rivers^* and not necessarily obstructing the fish thcicQi 
Mckenzie v. Syme, 8 S, D. 1013 ; Carnegie v. Ross, 7 S. D. 284 ; Ccpr* 
7U^ V. Brand, 4 W. S. 641 ; E, Kiniare v. Forbes, 4 S. D. 641, 3 "W, 
a 261. 
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lawful ways of lishing are by the rod either from 
shore or a boat, oj^: by net and coble, the essential feature 
of which last land of fishing is that the net be not 
fixed, but held in the hand during the operation of 
fishing. 

The orddiJajy mode of fishing by net and coble is as 
follows : — The coble or boat goes out with the net in it. 
The fisherman in the coble begins to drop or pay out 
the net at any point he chooses, embracing within his 
sweep as much of the stream as possible, or the whole 
breadth of the strea^ if he can do so. A person on 
shore holds a rope attached to one end of the net, and 
that rope is of such length as is suitable for drawing 
the net ; the man with the coble makes a sweep, and 
arrives at a point further down the river, and in; the 
meantime the person ^be? had hold of the rope at the 
point from where the coble started, makes his way by 
walking along the bank <if the river, or in the river, till 
he reaches the point at whijeh the net is to be drawn on 
shore, and then both ^d^ of .the net are drawn in. 

It is not, however, to be tolerated that no improve- 
ment is ever to be made in the stereotyped clumsy 
forms of using the net and coble which prevailed in 
ancient times, and that this is not the law was recently 
determined. 

This point was solved by the Bermoaey boat case in 
the river Tay.^ In 1821, a practice of fishing called 
the Bermoney system was introduced in the river Tay, 
which the other proprietors objected to as illegal. This 
system was as follows : — ^A pin, or stake, or other ful- 
1 Say ▼. Provost of Perth, 85 Sc. Jur. 468 ; 84 Sc. Jur. 115w 
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crum, is fixed in the alvem of the river, while another 
pin or fixture is fewtened in the bank lower down the 
stream. Between these two points a rope is extended, 
along which a boat called a Bermoney boat is made to 
play. In connexion with the boat thus attached is 
another boat, being an ordinary coble, which, starting 
from the Bermoney boat at the point or pin fixed in the 
stream, carries out the net for&hing, into the current 
of the river. The tow-rope of the net is left in the 
Bermoney boat, and is taken back to land in that boat 
in the line of the Bermoney rope, while the outer end 
of the net is carried down the stream by the coble at a 
convenient sweep, and then landed near the pin on the 
shore, where the net is hiauled in. The effect of this 
mechanism is, that the proprietor o^ the fishing can 
start with his fishing coble from a point further out in 
the stream than the fishers could gain by wading, so 
that in a tidal river the parties usiiitg this method can 
fish longer in each day at the same place than would 
otherwise be possible, being enabled thereby to fish not 

- oiily when the tide is out, but when it has risen so high 
that no one could stand in the water where the Ber- 
money boat can reach. The Bermoney boat is thus 
equivalent to a gangway or towing-path projected into 

. the cbann^l, -and afiEbrding an advanced basis for thence 
reaching the more central points of the stream when 
these would be inaccessible without such a contrivance. 
The legality of this method of fishing was discussed in 
the Court of Sessions^ when that court held that it 
differed essentially from the ordinary mode of net and 
coble, and therefore was illegal. But on appeal, the 
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House of Lords reversed the decision, and held thafc 
the Bermoney boat system was in reality not substan- 
tially different from the net and coble, for the essential 
characteristic of the net and coble fishing was, that the 
net should be not fixed, but held in the hand of the 
fishermen during the operation, and the appliance of 
the Bermoney boat contained the same feature. 

Net-fishing as hetweenjPpposite Riparian Chtmers. — 
Where fishing is by net and coble, it is the common 
practice, which parties on both sides have an interest ie 
act on and preserve, that the shot from either side is run 
out beyond the centre before the net is drawn in again 
to the side.^ This is, however, not a legal right, and 
cannot be insisted in by either of the opposite pro- 
prietors, except as matter of mutual accommodation. 
Lord Medwyn o^^erves :* '* Although I beliieve that the 
arrangement as %6 the alternate shots may be held 
universal, as the only iflode of carrying on fishings 
situated opposite to each 'other With the requisite ad- 
vantage and equality, and without constant squabbling 
and breach of the peace, I cannot^ay that I wbuld hold 
it a legal'^right to be enforced by a 'court of law; lior 
will it give any right to the ohe piirty to fish within the 
bbunds of the opposite fishing, except for the net-fishing 
alone :" and as to rod-fishing; the learned judge thought 
the same was true. In a prior case; however, Lord 
Craigie said ^3 « Where a party has a right of fishing, 
I conceive he is entitled to shoot his nets quite across 

* Milne v. S^nith, 23 Nov. 1850. 

« Milne v. Smith, 23 Nov. 1850, 13 D. B. M. 121. 

• AMmrtan v. Mack&naiej 7 S. 'D.''84#, 
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thfe tivef/and that it is an accessol^ of this right that 
he may draw his nets on the lands ex adverso of those 
from "whfich he has the right to fish ; and other Judges 
seemed to concur, where there were two parties having 
the right to fish the river together." Probably mutual 
conveuience will lead to this arrangement seldom being 
objected to tJn* either side* ^ 

^ Right of Fisher to iise BanUh &md "Shore. — The right of 
fishermen td Ti8e«the banks for the purpose of fishing is 
not the dkme as'to'th'e'sea as it is in, rivers. In an old 
case^ it was said,' " They who a*e ill infeoft in salmon 
fishings by the king have thereby the right and privi- 
lege to draw their nets to the nearest land, and slay 
their fish upon the sftihe, and to infix pales and trees * 
upon 'the Ifind adjacent' td the river where the sea ebbs 
and flows, and to dry their nets upon them, and mend 
their nets ; and albeit the said land be bounded to the 
riVer, yet the heritors thereof must leave so much ley 
nearest the river-side as is necessary for the foresaid 
uses of the ssdd fishings, and mwBt neither till it nor dig 
dikes upon it, which may hinder the commodity of said 
fishing in manner aforesaid." In a recent case, however, 
a Judge of great experience said that ** There is no 
common law right of the fishermen in the sea to draw 
theil' nets on shore above high-water mark, and it is 
doubtful Wen if user or custom for more than forty 
years will presume a grant Gf dedication by the owner/ ^ 
And where such use wa« alleged to be founded on the 
statute. 29 Geo. II. c.*23, it was held that the use was 

■» Malben\. Blair, M. 14263. 

* ffoyle V. McOunn, 10 Dec. 1858, 31 Sc. Jur. 63. 



188 FISHERY LAWS OF SCOTLAND. 

confined to the limits specified, but was equally avail- 
able to all persons fishing on the coast of Scotland.^ H 

Use of River Banks, — But as regards rivers, a party 
entitled to the salmon fishing is entitled to access to the 
banks on both sides of the river in order to exercise his 
right, though this must b6 done in a way the least 
oppressive to the adjoining heritors.' Lord Craigie 
said : • " A grant of salmon fishing gives as effectusd ti 
right to the grantee to make use of the adjoining banks 
for fishing as a disposition of property gives to a dis- 
ponea It is an error to call it a mere servitude, for it 
is properly an accessory to that which is itself property; 
at flie same time it must be used with discretioa" The 
ether Judges concurred. It seems only, however, as 
incidental to the net and coble fishing, and not to rod 
fishing, that the use of the banks is allowed.* Thus 
<v\rhere A had a general grant of salmon fishings in 'a 
river with net and coble, and iB had the land adjoining 
one side thereof, but had no grant of salmon fishing, it 
was held that A had ndt an implied right to go on ^s 
lands to fish salmon with the rod.^ 

Boimdaries of Fisheries. — It is often difficult to ascer- 

1 Hi^leY. McCimn, 13 Dec. 1858, 31 Sc. Jur. 63. 

« Monmniste v. Forbes, M. 14263 ; F(/rhes v. &mUh, 2 S. D. 721 ; 
Miller v. Blair , 4 S. D. 214. See also Mackenzie v. StUkerland, 2 
W. S. 158. 

8 4 S. D. 218. 

/* Forbes v. F, Kintire, 4 S. D. 450. 

» Guthrie v. DwTiJar, ^vJune, 1855, 27 Sc. *1 511. Where a party 
had a grant of salmoii fi»liing in and round &il Island in a river, and 
another party ^ad a grant of salmon fishing adjoining his lands oppo> 
site, and the channel was too narrow to admit of bclii fishing without 
mutually encroaching, the Court held they had an alternate right of 
fishing, Gray v. Mag, of Perth, 1 Paton, Ap. 645. 
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tain the precise boundaries of a grant of salmon fishing, 
and litigation between adjoining proprietors thus arises. 
In construing grants of fishing, it has been held that a 
grant by A, the owner of the whole fishings in the river, 
to -B, who was the owner of lands of 8, on one side of 
the river, of the privilege of salmon fishing as far as the 
lands of B extended, and no further," was a grant of the 
fishing ,pnly on one side of the river, viz, next to /S, 
especially where no possession of fishings on the ^ther 
side had followed.* A grant by the Crown to A of 
lands lying along part of the shore of a salt-water lake 
or bay, " with the fishing of salmon in the bay,** is a 
grant of the whole of the fishing throughout the bay, 
though opposite lands of other proprietors, though thei^ 
have a general grant of fishings but no possession.^ 
The only title which can compete with an express grant 
of salmon fishings in such a bay is a special title of the 
same order, or exclusive 'possession on a liable title fo>r 
the years of prescription. Lord Moncriefif observed, that 
it was an entire fallacy to suppose that a title of salmon 
fishing, expressly given over ail the limits of a certain 
bay or river within specified bounds, does not give 
a right to fish ex adverso of another man's lands witJiout 
proof of prescriptive possessioa of so fishing.* 

Reinedy between Ovmers of FisJieries. — Any proprietor 
of fishings in a river has a good cause of action or 
title to challenge any other person who resorts -to 
illegal modes of fishing. An upper proprietor may sue 

1 Macinroy v. Duke of Atholl, 11 June, 1858, Sc. Jur. ^^5. 

2 Mackenzie v. Dandroriy 27 Feb. 1841, 3 D. B. M. 646. 
5 Ibid, p. 657. 
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a lower proprietor, or vice versd ;i but ""proprietors of 
salmon fishings in an adjacent river have no ri^ht to 
complain of heritora who have a grant of fishing by net 
and coble from the Crown, exercising such right by 
stake nets.^ 

It frequently happens that one proprietor commences 
an action of declarator against another, and it turns out 
that his "title is weaker than that of his adversary, in 
which caae'-the aciUon. is dismissed.' ^nd a lakesman 
• or proprietor Of fiehing£( on; a rivter above a certain place 
cannot insist^t by an action of declarator, that a pro- 
prietor flower down has no right to fish ex adverso of his 
own laiids ; in short, one who has* no right at the same 
place cannot insist on a proprietor producing his. titles 
so as to show whether he has .or not*^ ^ ... 

,Itemedy. by Jntenrdiet. — An interdict (or injunction) 
may be applied for iti the .local Sheriff's Court, as w^ 
as in the Court of Session, though in the former case 
no suit is competent which resolves itself into a com- 
petition of heritable rights, or involves questions of 
title. Hence a party who produced title to the land 
adjacent to a loch, and alleged exclusive possession to 
the fishing therein, was held entitled jto an interdict 
from the Sheriff's Court against one who fished there, 
for the petitioner only claimed a possessory right." An 

1 Ersk. 2, 6, 16 ; ColquJioun y. D. MovUrosCy M. 14283. 

s E. Kintire v. Forbes, i S. D. 641, 8 W. S. 261. 

8 Lord AhercTcmlyy v. M, £readalbane, 18 July, 1843, 5 D. B. M. 
4389. 

< Maekmzie v. Houston, 6 S. D. 369, 8 S. D. 117, 6 W. S. 422 ; 
Mackenzie v. GUehrist, 7 S. D. 297 ; Sinclair v. Murray, M. 14277. 

" John^pq^ T. Qibson Craig, 6. Mar, .J §62. 

5 Thus also A^ who has a Crown charter cvm piscoHonibu,^ andfaTera 



interdict may be granted against the use of any mode of 
fishing except by net and coble.^ On the granting of 
an interdict, an account will be ordered to be kept of 
the fish taken till the right is tried ;* and if necessary, 
.the Court ]^ill order landmarks to be put up to diyidfj 
the fishings.' 

Fishing of Locality Lands. — The sal^ion fishing in a 
river teirtg^- valuable nght, capable of being let sepa- 
rately fifom the lands, iforms a valuable item in the 
yearly rent of the estate with which it is connected, and 
hence where a settlement makes it necessary to com- 
pute the yearly rent of an estate, in reference to certain 
provisions made to a widow or children, the value of 
the fishings must be included as an item, whether they 
are, in fact, let separately or not.* 

Fishing in a Lake.— r-The right of fishing in a lake, of 

which two, or more are joint crwners or common pro- 

, prietors, may be alienated by ainy ,of the co-owners, or 

possession, is entitled to interim interdict against £ fishing salmon 
within the limits of the chatter, who has lands but no such title, 
though he avers immem"K)rial posaeasion, \Ros8 v. Itobertson, 14 Nov. 
55|f, SbS Sc/ J.' 5. So the owner of a loch and the salmon may obtain 
interdict against any of the public who trespasses for trout fishing, 
Montgomery v. Watson, 28 Feb. 1861, 33 Sc. J. 312. On the other 
hand, where A has a general grant eum piscoHonibiis, which the pos- 
session has not extended beyond a certain point, he wiU not succeed in 
claiming the fishing beyond that point merely because his opponent's 
rigjit.is doubtful, Richardson v. ffay, 12 Mar. 1862, 34 Sc. Jur. 383. 

^Maekmsde v. Houston, 8 S. D. 796; J). Atholl V. Wedderbum, 5 
S. i). 163. 

» E, Fife V. Mag. of Banff, 8 S. D. 137. 

» E. Gordon v. E. Moray, 2 Paton. Ap. 78. 

^ Leitk V. Leith, 5 June, 1862, 34 Sc Jur. 523 ; Menzies v. Men^eSf 
10 Mar. 1862, 14 D. B. M. 661, 33 Sc. Jur. 718 ; Sindairy. Jhiffus, 5 
D. B. M. 174 ; Mac^hermi Y. Macjpherson, 1 D. B. M. 794, 6 Bell's 
Ap. C. 280, 
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subdivided, provided the co-owner and liis alienees do 
not take a larger right than the co-owner was himself 
entitled to.* Where one of two co-owners of a loch 
has not had an exclusive possession, he cannot interdict 
the other from fishing merely because the other's title 
does not expressly include fishings.* 

^ Mewies y. Macdana'd, 1 Macq. H. L. C. 28 Sc. Jur. 458. 
* Maodonald v. Farquharson, 14 Dec. 1836, 15 S. D. 259. 
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CHAP. III. 

SCQTCH SALMON FISHERY ACT, 1862. 

I . . . 

3IODERN ACTS OBNERALLT— FISHERY DISTKIOTS^FISHSmr OOXMUh 
SIOKISfi»<— ANKVAIr CLOSE TIHttFOR BALKON: nSKHrO — ^WXSKLT 
G£08E TIME — ILLEGAL MODES OF IflSBQTO — OFFENCES AS TO 
SALMON — SALMON-ROE — POISONING SALMON-RIYBRS — DUTIES OF 
FIS^ftS&T COMMIsiBIONERS-^FIStiSBfr DISTRICT' BOARDS— FOWBRS 'OF 
DISTRKT BOARDS^ASSESSMENTS 3T DISTRICT BOARDS— SEKURX OF 
FORFEITED ARTICLES — THREE OK MORE POACHING SALMON BT 
'NIGHT— PROCEDtTRE TO RECOVER PENAtTflfiS— POACHERS OF 8ALM0V 

' GENERALLY — AFPRKHENSIQN OF BOACHBRft — PROCEDUBfll AND 
PENALTIES FOR POACHING. ^ ^ 

Modem Acts CtmeraUy.—^the salmon fisheries of 
Scotland long remained under the protection of the 
ancient statute; hut, in 1828, an Act^ for the preser- 
vation of the salmon fisheries in Scofiand was passed, 
and an Amending Act in 1844.^ Though these Acts 
have not been expressly repealed byiihe recent Salmon 
Fisheries (Scotland) Act, 1862, 24 & ^25 Vict, c 97, 
which came into operation on 1st January, 1863, they 
have been so impliedly, andneed not be further noticed. 
By this last Act,» the English Salmon Fisheries Act^ 
1861, will be- applied, after 1st January, 1865, to the 

^ 9 Qeo: XT. c. S9. » 7 & 8 Vict c, 95. 

» -See the Appendix. ' < 
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sahnoA fisheries in the Solway Frith, situated in Seat-* 
land, and to the rivers flowing into the same, thoc^h 
the diteees will be punishable under the Scotcli Act^ 
The Tweed still remains subject to a s^arate Act,^ 
called the Tweed Fisheries Amendment Act^ 1859^; but 
three enactments in this Act extend to the Tweed, as 
afterwards noticed. 

Fishery Districts. — ^Each river in Scotland whicK 
flows into the sea, and its tributaries and the sea-eoasts 
adjoining, are tp form a fishery district.* 

Fi^tery Commissioners.'r^Th^ Heme Secretary has. 
power to appoint three Commissioners, with a salaiy 
and travelling expenses, to continue in ofBoie not longer 
than three years.* Their duties are : — 1. To define the 
limits of the .river and estuary from the sea.^ 2. To 
fix the limits of the Solway Frith, a To fix the limits. 
of each fishery district. 4 To fix a point on each river 
below which are the lower proprietors, and above which 
are the upper proprietoi:s. 5. To fix the dates of the 
annual close time for each district. 6. To make general 
regulations as to the ^ due obsearvanqe of the weekly 
close time, the construction of cruives, the construction 
and alteration of mill-dams, or lades, or water-wheelsy 
the meshes of nets, and obstructions generally to the 
passage of salmon. 

But these powers are not to interfere with vested 
rights of salmon fishing legally existing.* 

1 26&26 Vict. c. 8i7, §38. "Ibid, §4. 

.ybid, §5. 

«^^e difBculty of doing so at eommon law was fthown in the caae- 
«f Mmr, D. Sutkertmd, 8 BeU'ft Ap. SIS. 6 IX B. IL 42fi. 

»26J(26YiAt6.97,S6. 
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Anntud Close Timejor Salmon Fishing. — The annual 
close time for eveiy district shall continue for 168 
dajrs.^ It shall apply to eveiy mode of fishing, except 
angling, where the close time for angling in a district 
has been made to commence later and end sooner.' The 
annual close time, unless otherwise ordered by the 
Commissioners bye-law, is that which has been fixed 
by any local Act ; and In regard 'to^ other rivers, the time 
fixed by 9 Geo. IV. c. 39 shall continue tiH altered.^ 
The annual close time fixed by 9 Geo. IV. c. 39 was be- 
tween 14th September and 1st Febniary, and calculating 
those days exclusive/ the period is' 139 days. There- 
fore the Commissioners ivill require to add twenty-^nine 
days to make up the limit' presttibcd by sect 7. The 
annual close time for the Tweed is from 14th September 
to 15th February following.* 

The Commissioners haye no po^t^r to reduce or 
increase the annual close time,^lmt merdy have the 
power when they do determine to 'fix the commence- 
ment^ As regards, however, thel innual close time fbr 
angling, they may alter it at discietion, provided always 
it commenceib later and ends earlier than- the close time 
as to oth^ kinds of fishing.* 

Weekly Close Time for SaimoTH.^^'Ihe weekly close 
time, except for rod and line, shall be from 6 p.ii on 
Saturday, to 6 a ii on Monday.^ The time must not 

» 26 & 26 Vict c. 97, §7. « Ibid, §8. 

» Ibid, §9. 

* 22 & 23 Vict c. kx^ §6. 

» 25 & 26 Vict c 97, §§ 6, 7, 9. 

•Ibid^§§6, 8. 

'Ibid, §7. 

2 
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l))e Jeos .than ttuirty^em hours, Imt .the . commissioners 
may, on t]iQ: application of. th^ district board, or of any 
two prftprietorSfOf. fi3lieries#m the district, vary the 
period, i^. vary, th^ hour at which weekly close time 
shall conuaenca^t , ., ., 

, Illegal iModesi of Fishing. — Nothing in the Salmon 
lishenet (Scotlaod) .Act^ 1862,< shall make legal the 
fishing,, at any plaoe,or byiany mode,^ prohibited by any- 
prior statute.^ This section applies to the Tweed.* 
See jw^z " Poaching of SaUmon." 

Offences as to. Salmon. — ^The .statuto. (sect 11), enu- 
merates a variety of oienqes, which are. made subject 
toiaifine oiM* and 2Z. per.fish 'Caught ill^[ally> besides 
forfeiting^ at thcdis^Metion of the magistrate, every 
hoat>^ nel^ rod, lin% lOr otheir article used in fishing. 
Such offences are, fishing in close time, s^ng fish in 
dose time^ catching or possessing unseasonable salmon, 
or young of . salmon, ;&c. 

. AccordiEig to this enaetment, no penalty is incurred 
for fishing with rod and line during annual close time, 
until the Commissioners by thoirbye4awSv prescribe a 
time. But until such bye-laws are published,, the 
9 Geo. IV. c. 39, §§ 1, 2, is in operation,, and .prohibits, 
under a penalty of not less than l^i or more than lOZ., 
any rod-fishing for salmon between 14th September and 
1st Eebruary. In England, rod-fishing for salmon ia 
illegal only in November, December, and January.* 
Before a person can be sure what is or is hot an 
oftence, he must find out whether the Commissioners 

1 26 A 26 Vict. c. 97^ § 10. t ibid, § 84. 

» Ibid, § 34. * AvU, p. . 
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have published any byeJaw as to close time, size of 
net-meshes, and other-matters indicated in this and the 
sixth sections. During the weekly close time, an offence 
is committed by angling for salmon on Sundays; it 
is not so in England,^ nor on the TVfeei^ * ' ^ ' - 

The clause as to' 'celling isahnon^ia dose time is 
somewhat unreasonable, for it requires' ti party tb aeteet- 
tain not only the beginning and eAdilig- of- close' time 
in his owii district, 'but in all the btKei^'fishery^tticts 
<3f Scotland^ — an '^inconvenience, B^wtever, *wMfch -will 
probably be neutralized by the^CdbiiMissiotteips taiakiiig 
the close tftne ^ifliiforni^ throughout' SWfflafiki: ' It is tb 
be observed; also; that it is oiily the selling or offering 
for sale of salmon- during' blose time that is an offence, 
and hence>the party buying salmon in close tiine^ com- 
mits no offence, though th^purchasieir "ctf 'dalinon in close 
time is in England subject! to H 'penftlty.^ • It will be m> 
offence for persona in* Scdtlaiid to* 'sell in the ScOtbh 
close timeiahnon procured froiBt Eiiglaiid or Irela&d^br 
abroad, prtrKded' he ii^ 'ready to ^r6v^ that he ptocured 
them from^ thosie^ J>laiees. • It' is «il^b-t6 be obiifepved, 
that the angler, whose close time 'iS^^Sibrter -than* the 
net-fisher, is rievdrtheless prevetttcid Itom Selling the 
fish angled during the longer close time. It is the 
same in England.* 

It is no offence (as it is in England),* to buy or seU 
unseasonable salmon, provided the party ha$ nbt the 
fish in his possession. r" ^ ^^ 

*Seean<e, p. . * SedjpM*, p. -• .♦ - 

* See ojife <§ 10), p. . ^^owfe, ^; ' / ^ ' 

* SeewUe, p. . '■'''■• ^^ ■■■■''-' '' : v^- 
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No ofiEence is coipmitted by allowing the young of 
Mlmon to go asi46 into canab, leaervoiis, &c., nor is it 
the duty of jany. owner to erect^ grating, &c., as in 
England ;^ in onjei? to do so thei district board must 
have the consent of, all the river or estuary proprietors, 
and even then tl^ board has np, compiUsory powers 
over^priyatd prpperlgr.' 

SakfMivirfoe. — ^All persons using, or possessing in 
Older, to sell, salmon-roe for fishing, incur a penalty of 
SUL, besides forfeiting .the sfdmpn-roe.* Possessing or 
using sabAQp.-roe for scienitfic, or other purposes than 
fishing, is no offenca. Also using; the roe of other fish 
ior fishing is no offencQ in, Scotland, though] it is so 
in England^ Tin& enactmenJi applies to the Tweed 
.fishery**^ 

, Poisowmg Rivers. — It is an offence to cause or permit 
.to flow into salmon rivers poisonous . matter, or saw- 
dust* The common law as to .the right of riparian 
owners to discharge foul matter into streams is sub- 
stantially the same as in England,^ and the prescript 
live period foi; acquiring an absolute ri^t to poison the 
waters is forty, years,' ( 

There is also an enactqient in the Nuisances Removal 

••■1 AnU^ V* • ' '■'.'• • ' • 

■See §22. 

• 25 & 26 Vict. c. 97, §12. See the siinilar sectioli of the En^^ish 
Act, omU^ p. .' 

AfUCf p. .... , 
» Ihid, § 81 

• 26 & 26 Vict c. 97, §18. 
7 See 09^0, p. 

• MiUer, M. 12823 ; BnsseU, M. 12828, 3 Paton. 403 ; Damie, 4 
&D. 167; Don, 15 a D. 85a Jlfon^omme y. JiVmOay, 15 D. B. IL 
858; Ewm r. ChOhris, 10 D. B. M. 518. 
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Scotland Aet^^ as to foaling rivers with gas washings, 
'4]re-6tutfs, &c. 

Duties of Fukery Cfammimoner^— The ^fisheries Com- 
missioneni are bound to visit and report on each river 
end estuaiy of Scotland, after giving notice by adver- 
tisement in the^ocal newspapers.' They were also bound, 
before 1st January, 1863, to make bye-laws, fixing the 
limits of estuaries* And the point of each river wbere 
upper proprietors are divided fix)mthe lower proprietors, 
due notice being given in the local newspapers, and 
after the bye-laws are made, and approved of the Home 
Secretary, they shall be published in the £dinJnurgk 
QazetU, and other new8p^>en to be appointed 'by the 
Home Secretary.' The Commissioners are also to make 
bye-laws as to the other matters specified in the sixth 
section of the statute, such as the close season, the use 
of cruives, &e.* but the time , for doing so has b^en 
extended by 26 & 27 Viet c 50, § 1, until 1st January^ 
1866. Before making siich bye-laws, the Commissioners 
must give due notice to each district board, so as to 
allow the latter an opportunity of being heard on the 
subject ; and whe^ the bye-laws are made, they are to 
be sent to the sherifiTs clerk, who is to publish them in 
the local newspapers. An opportunity of four months 
is given to persons interested, to make representations 
to the Home Secretary, and when approved, they are to 
be published in the Edinburgh Oazette, and in such 
other modes as the Secretary of State may direct. 
One of these t)ther modes ought to be the painting of 

1 19 & 20 Viet c 103, § 19. * Ibid, § 14. 

• Ibid»§15. ^Seean^p. . 
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these bye-laws ©n a board, like a table of turnpike toIIs„ 
which may be fixed in the market-place, or other public 
place of resort," in all the towns and villages of the dis- 
trict, so that random fishermen, as well as residents,, 
may have a ready mode of ascertaining points of such 
essential importance in the pursuit of fishing. 

The Fishery Commissioners have power *€► compel th& 
attendance of witnesses before them, in the saaneway 
as courts of justice.^ 

Fishery District Boards, — ^Within three months after 
the bye-law of the Commissioners has fixed a ^istrict^ 
the roll of proprietors is to be maie up by the sheiiff's 
clerk, who is to call a meeting.^ The qualification of 
an upper proprietor is the property of a fishery vadned 
at 20t and upwards, or of half-a-mile of frontage to the 
river or a tributary thererf, with a riglit of salmon 
fishing ; the qualification of a lower propiietor is the 
property of a fishery valued in the valuatfon rtdl ' at 
20t and upwards. The sheriff ii to decide the qtiali- 
fication in case of dispute. ^ Tfie upjier proprietor^" aire 
to meet and elect not more than three of thelf ritttn- 
ber to be members of tte district board, and the Ibweif- 
proprietors are to do the same. In voting on ^thiii 
occasion, any proprietor of a fishery valued at Uiore 
than 500Z. is to have one vote for every 500Z. 'and ^ 
fraction of that sum, buf n^t more than four votfes in 
alL These two sets of elected members, together with 
the largest proprietor in value, who is the cK&irmau, 
with a casting vote, constitute the district board. The 
board is to meet within ten day^ after their ^ first elec- 
1 Ibid^ § 17. > 25 & 26 Vict. c. 97," § 18. 
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tfoBL^ AndJ thien' t&e sheriflTs clerk is to give notice of 
the time of the first meeting, which may be held any 
time within twenty-one days after the first election.* 
If in the upper or lower diyision the number of pro- 
prietors is less than three, then the board is to consist 
of an equal number from each division, presided over 
by the largest proprietor as chairman ; if the largest 
proprietor be the sole upper or sole lower proprietor^ 
he is to have two votes, and if there be only one pro- 
prietor in a fishery district, he is to have all the powenj 
of a board* A mandatory, appointed in writing, may 
act for the proprietor.* The sherifiTs clerK is to be paid 
a reasonable remunerati6n by the district board.* The 
district board may sue and be sued in the name of their 
clerk (who need- not be the sheriffs clerk, there being 
power to appoint aby other peraon xjfetk.® ; If the boaM 
consMt of Hiore ihaa liix members, three shtfH form ai 
quorum^; if les»' than six members,' two shall form a 
quorum;'' - The district board' cotitinues in oflSce for 
three years, but the memb^te may be re^elected.^ • ' 

Powers of tHstirid Board!— ThQ district board- is to 
have powers subofdihate to the Fishery Commissioner^, 
and these are confined chiefly to details of ^dininistriefc- 
tion, such as appointing and removing Constables, 
water-bailiffs, watdierS, and sitaHar ^officers ; they may 
make arrangements with Other district boards to keep 
a staff' lof'Offi'ce^^' in common, or with the police eom- 

» 25 *26 VicJt:'c. 97, §22. -, * 26 &'27 Yict ei 50, §aj; : 
>Ibid^§19,. . . r Ibid, §20. . 

» Ibid, §21. • Ibid, §22.' 

Mbid, §22. » Ibid, §24, 
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mittee of the county, for the payment of extra cojistableeu 
But though the district board may " alter from time to 
time regulations for the preservation of the district 
fisheries, such regulations^ besides requiring for their 
validity the approval of the Secretary of State, shall 
not interfere with any vested right of property, and 
shall not authorize any encroachment or trespass on 
private property.^ The approval of the Home Secretary^, 
though necessary, does not in any way affect the validity 
of such regulations, which depends not on the views of 
the Home Secretary, but upon the law of the land* 
The district board, for example, could not alter the dose 
time, or the size of the meshes of nets, nor authorize any 
of their officers to enter the land of any proprietor for 
detective purposes. Whether a particular proprietor is 
entitled to fish in a particular way, is a question of law, 
and not within the scope of the. determination of any 
district board, or even of the Commissioners themselves, 
whose powers are subject to the same limit by the sixth 
section. The validity of a bye-law is often a nice ques- 
tion of law ; and any person prosecuted for a penalty 
imposed by any bye-law, which penalty cannot in any 
case exceed 2/.^ may set up as a defence that the bye- 
law is illegal. 

Assesments by District Boards. — ^The mode in which 
a district board raises the funds^to pay the sheriff's derk, 
their own clerk and officer?, is by assessing the pro- 
prietors of fisheries according to their value in the 
Valuation BolL^ If a fishery is not valued in the 

1 25 & 26 Vict c. 97, §22. » Ibid, §25. 

> Ibid, § . 
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Valuation Eoll, but the proprietor claims to vote in the 
election of members of the board, then his fishery shall 
be taken to be of the value of 20/. In assessing the 
fishery proprietors the board has all the powers of Com- 
missioners of Supply, and are to proceed in the way 
pointed out by 20 & 21 Vict. c. 72 : that is to siay, the 
assessment is payable for the period from Whitsunday 
to .Whitsunday, and may be levied cither on the pro- 
prietor or teuaut ; but if the tenant pay the assessment 
he may deduct the amount from his rent^ A summary 
warrant may be issued for recovery of the assessment^ 
Any dispute between the fishery board and the party 
assessed, as tu the assessment, is to be settled by the 
sheriflf on, a written petition of either party, and his 
decision shall be final* , 

Seizure of ForfeHed Articles, — ^Wherever the Salmon 
Fishery Act directs any net^ rod, line, or other article 
to be forfeited the same may bef seized by any constable, 
wai?er-bailiflf, watcher, or. officer, and the sheriff or 
Justioe may order it to be destroyed or, sold, and the 
proceeds paid to the clerk of the board.* The articles 
which are declared to be forfeited are "every boat, net, 
rod, line, or other article used for taking salmon, and 
founc[ in possession of the party at the time of the 
committing of the offence." The property is not for- 
feited until a conviction takes place ; but an inchoate 
forfeiture takes place when the offence is committed, 
and power is hereby expressly given to certain persons 
to seize the above i^rticles of property in certain circum- 

1 20 & 21 Vict c. 72, § 29. « Ibid, § 32. • 

» Ibid, }83. * 26 &; 26:Vict. c. 97, §27. 
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stances^ The power being in derogation of the common 
law must be strictly construed It is only constabH 
water-bailiffs, watchers, or otjier officers appointed by 
the district board who can seize the things, and no 
other persons can do so. Even the owner or lessee of 
the fishery has no power to make the seizure. More- 
over, the articlies can only be seized on the spot "where 
the offence is being committed, and whfen they ate in 
the poacher's possession, and hence if the poachers 
escape no seizure can bemade.^ The salmon caught 
are not forfeited by this Act; but by the 9 Geo. 'IV. 
G. 39, § 2, if salmon are caught during -close time, 
whether by-' a poachei* or not^ they • are forfeited; If 
the Justice 'before whom the offender 'is bro\ight, or 
sheriff, so order, the forfeited property may be dostroyed 
or sold; Ibui if he make no ord^r, it belongs to the 
constable, &c.' Seizing. ' ' » . . 

Three or inore Poeuihirtg' ' SaMon at Night — Where 
three or mdte persons in concert illegally fish by night, 
i,e, between' the expiriaticto of the first hour teffcer sianset 
and the beginning of the last hoilr before sunrise, in 
any river, ot estuary; or Uie sea, they are liable to a 
fine of hi, each, or to imprisonment for three months, 
according to ''the discretion of thfe" Justice or sheriff* 
This enactmdit applies to the Tweed-'Fisheriel3.*-' The 
enactment resembles a similar enactment as topoachii^ 
gaine by night* ' : ;. 

Procedure tdhcoverPm(dties,-^'^rh&'xAeA of the di»- 

^ See Pater86n*s Hkme hsArd; as to kimilar enactments, B4, 941*' 

« 25 & 26 Vict c. 97, §27. 

» IWd, § 34. 

** See Patersdnii Game liaws of the United Kingdom, i>. * ' / 
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tsict board or any other person may prosecute offences 
unde^ this Act, and the Sheriff or two Justices of the 
place, where the offence was committed have jurisdic- 
tion. The convicted party may appeal, on finding 
security for posts and penalty, to the Court of Justiciaiy, 
under 20. Geo. II. c. 43, but there is no advocation 
allowed.^ The Sheriff may enforce specific performance 
of any. bye-law. of the Commissioners or district board.^ 
The party proceeded against n^ay be ordered to pay the 
prosecutor's jcosts,' The penalties shall be paid to the 
clerk of the district bojard if he is tl^e prosecutor, 
towarda defraying the, board's ej;penses; and, if other- 
wise, to be applied as the Justice^s or. Sheriff shall 
direct.* ^.. 

Poachers cf ^oUp.(m. — Th^ general offence of poaching 
salmon is punished by 7 & 8 Vict c. 95, § 1, which, 
not being superseded by any similar enactment in the 
Salmon Fisheries (Scotland) Act, 1862, is stUl in force.* 

1 25 & 26 Vict. c. 97, § 28. « Ibid, § 29. 

» Ibid, § 30. * Ibid, § 32. 

' "If any person not baying a legal rigbt or -permission from tb* 
proprietor of the salmon. fishery shall from and aftei^ th^ passing of this 
Act wilfully take, fish for, or attempt to take, or aid or assist in taking, 
fishing for, or attempting to take, in or firom any river, stream, lake, 
water, estuary, firth, s^a loch, creek, bay, or shore of the sea, or in op 
npon any part of the sea, witbin one mile of low-water mark, in Scot- 
land, any salmon, grilse, sea trout, whitling, or other fish of the salmon 
kind^ such person shall forfeit and pay a sum not less than ten shillings 
and not exceeding five pounds for each and every sucb offence, and 
shall, if the Sheriff or Justices shall tbink proper, over and above, 
forfeit each and every fisb so taken, and each and every boat, boat 
tackle, net, or other engine used in taking, fishing for, or attempting 
to take fish as aforesaid ; and it shall be lawful for any person employed 
in the execution of this Act to seize and detain all fish so taken, and 
aU boats, tackle, nets, and other engines so used, and to give in- 
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Ther statute 7 & 8 Vict, was itself an amendment of the 
9 Geo. IV. c. 39, § 3, which was defective, and is im- 
pliedly repealed by this enactment. By this enactment a 
person who fishes in another's fishery for salmon incurs 
a penalty " unless he has a legal right or permission.'* 
In order to ascertain whether he has a legal right it is 
to be recollected that though all salmon fisheries in 
Scotland belong either to the Crown or to a grantee of 
the Crown this doctrine applies only to salmon fishing 
with the net and coble and other higher rights But 
as regards rod-fishing no grant of the Crown is neces- 
sary, for it is an incident of the property of the soil, 
and is one of the riparian rights. Therefore whoever is 
a riparian owner at the point in question has a legal 
right to angle for salmon there, though the net and 
<^le fehing belongs to the Crown and its granteesw If 
there is no legal right in the above sense, then permis- 
sion from the proprietor is necessary not only to fish 
salmon with the net and coble, but even with the rod. 

formation thereof to the Sheriff or any Justice of the Peace, and 
such Sheriff or Justice may giTe such orders concerning the im- 
mediate disposal of the same as may be necessary.'* — 7 & 8 Yict^ 
c. 95, § 1. 

" The regulations as to the recovery and application of penalties and 
the apprehension of offenders, and all other enactments and provisions 
of the Act 9 Geo. IV. c. 39, shall extend and apply to what is herein 
above enacted, and this Act shall be construed and applied in the same 
manner and in all respects as if it had formed ptui; of the said recited 
Act."— Ibid, §2. 

" Nothing herein contained shall be construed as depriving any pro- 
prietor of salmon fishery of any right now by law vested in such pro- 
prietor to prevent any person from fishing either within or beyond the 
limits specified in the Act"— Ibid, § 3. 

" Nothing herein contained shall affect the rights or property of the 
Crown."— Ibid, |4». 
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The permisirian aeed not be in writing, but must be 
clearly proved.* And it must be obtained beforehand 
from the owner of the fishery, for in a similar enactment 
as to the Game Laws > it has been held that no €x 'post 
facto sanction or ratification of the owner after he hears 
of the illegal fishing will purge theJpflFence." Therefore,, 
where a person goes to fish in another's fishery for 
salmon without previously obtaining express permission 
ftom the owner, however well-founded may be his belief 
that the owner if asked would not refuse, commits this 
ofTence.^ It is true that in 1 & 2 Wm. IV. c. 32, § 30, 
the word "wilfully" is not inserted, but that word ia 
reality means only knowingly, i.e, with knowledge that 
the fii^ery belongs to another, and therefore the enact- 
ment is substantially the same as the preseat. The 
penalty, however, is only incurred in rivers, streams, 
&c. and not in the sea, except it be within one mile of 
low-water mark. Therefore, a person may fish with 
nets for salmon at a greater distance than a mile from 
tiie sea-shore without committing any criminal offence 
under this section, though he may be liable to a civil, 
action of damages 

. According to the construction given to similar enact- 
ments a person can only be convicted of one offence on 
one day, however numerous may be the acts of poaching 
on that day.* 

Apprehension of Foachers of Salmon, — Any person 

1 EaOtm y. List, 1 Browd» Just. C. 95. 

> 1 &; 2 wm. IV. c. 32, § 80 ; Patersou's Game L&ws, p. 50. 

» Mofden y. P(yrUr, 7 0. B. N.S. 88. 

MWd. 
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may» without a warrant, seize and detain a poacher.^ 
In order to justify the apprehension of a poacher, he 
must be found in the act of committing the offence, and 
on the spot where he offended. If he escape from the 
spot, and an interval of time has elapsed, the power to 
apprehend is gone, though it seems a poacher may, if 
found committing the offence, and then taking to flight, 
be pursued and seized, fiagrai/Ue delicto. "Vyhen seized 
the poacher must be taken before a Justice of the Peace 
with reasonable promptitude, and the apprehender may 
leave the poaeher in the hajids of the constable while 
he goes in search of the Justice; and no complaint or 
information is necessary in^such a case.' 

Procedwre and PenaUies for PoacJdng. — ^The prose- 
cution for penalties must be commenced within six 
mJAndar HioTiths aflier the offi^ice was committed ; and 
ft conviction under the statute is complete satisfactiot!, 
and a bar of other proceedings.' Justices may act 
ihou^ interested in the fishery, if he or his tacksmen 
are not parties to the proceeding.^ The penalty for 
poaching salmon shall go to the informer.^ The party 

'* And be it fiiither enacted, That it shaU be lawM for any person, 
without any warrant or other authority than this Act, brevi manUf to 
seize and detain any person who shall be found committing any offence 
against this Act, and to carry such person before any Justice of the 
Peace or other Magistrate, or to deliver such person to a constable, who 
is hereby required to carry such person before a Justice of the Peace or 
Magistrate, who shall forthwith examine and discharge, or commit 
such person until caution dejttdido sisH be found, as the case B»y re- 
quire."— 9 Geo. IV. c. 39, §11. 

' Evans v. MctcldtghleTif i Macq. Ap. C. 

» 9 Geo. IV. c. 39,818. 

* Ibid, § 12. 

« Ibid, §9. 
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<irovicfted mny appeal to the Circuit Court of Jus- 
ticiary/ 

1 V ProFided ftlway«^ md be it VQa^tet^^ Hiat eadi and evBiy peiMftftgr 
provided l>y this Act shall go U the informer, and may and shall be 
i^coverable, with expensea, as well before the Sheriff as befqre thfi 
Justices «if the Peace pf any county as aforesaid wherein the aame^niffy 
be inpuired, or where the offender shall reside, at the instance ojf anjr 
person or pei-sons wiio shall prosecute £»r the same ; «nd in prosecutiqnf 
for the different penalties imposed by this Act, or any other Act for 
the preservation of tbe saimon fisheries in Scotland, it shall be lawful 
for ihe Sheriff or Justices before whom any complaint for the recovery 
thereof may be brought, to proceed in a summary way, and to grant 
warrant for bringing the parties complained iijpon immediately before 
them, and on proof on oath by «ne oranore credible witnesses, or con- 
filBion of the offence, or other fegal ewdence, forthwith to determine 
and give judgment in such compLaint, without any written pleadings 
or record of evidence, and to grant warrant for the recovery of all 
penalties and expenses decerned for, bailing paynMat within fourteen 
days after conviction, by poinding and imprisonment, for a period, at 
the discretion of the Sheriff or Justices, not exceeding six months, it 
being hereby provided that a record shall be preserved of the charge 
and af the judgment pronounced ; and «ny pecson or persons who shall 
think himself, herself, or Ibemseires aggrieved by any judgment of 
«ny Sheriff or Justices, pronounced in any case arising under this Act, 
or by assessment made under this Act, in Scotland, may a,pp6al to the 
Commissioners of Justiciary at their next Circuit Court, or where there 
are no Circuit Coorts, to the High Court of Justiciary at Edinburgh, 
"in the manner, andb^ and under tjnemiles, limitations, conditions, and 
restrictions contained in the Act passed in -the tip«iitieth year of the 
reign of King George Hlot Second, for ta^ng away and abolishing the 
heritable jurisdictions in Sootland ; with thi^ yapation, that such 
person or persons shall, in place of finding caution in the terms pre- 
scribed by the said Act, be bound to find caution to pay the penalty o!r 
penalties, and expenses, -awarded against him, her, or them by the 
sentence or sentences appealed from, in the event of the appeal or 
•appeals being dismissed, together with any additional expenses that 
shall be awarded by Ihe Circuit Court on dismissing the said appeal or 
appeals ? and it shall not be competent to appeal from or bring the 
judgments of aaj Justices or Sheriff acting under this Act under 
review, by advoealaoa or suspension, or by reducti<m, or in any other 
^y thasL as herein jnrovided." — 9 Geo. IV. c. 89^ § 9. 

•tte conviction for contravention of 9 Geo. IV. c. 39 being of a 
jpesuHkj in the nature of criminal process, the defender may be im- 

P 
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prjsOAed for oon-pa^riq^nt, tlMUgh the sum.is under 8Z. ^s,.&d^ , Zajc:- 

The complaint is not too vague if it describe the fishing to bein.the^ 
livier S in the parish, of A, though there are three miles of such river 
m the parish ; and Hie-Cbfirt will not quash a coavicti<yn, though it doi 
act set forth that it proeoeded on the oath of a <»edible witness Ben- 
nelv. Hunting, 6 Feb* 18§0> Jupt. C. 8^ J. P..476.- 

Tbe appeal from a conviction«inu8t be to the next Circuit Court -of - 
Justiciary. McPhail v. OcmpbciltM M^. 186i,. Just. 0.^30 ^e^ Jur^ 
888; 
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CHAP. lY. 

TROUT AND FRESHWATER FISH. OTHER THAK 
BAtMOSr. 

CQiiOf.QK.hAW A^.TO^TBOUT FISBIKO^FISHUfO. TftOUT. WITH HWTSrr- 
&IGAT OF TBOUI. FISHlNO-rrLlSfiU^L 1C0PE8 OF . FI6HIK& v TBOUT 3Kr 
FQKE'1860— BiPHt OF TKrJANJS TO FISH TEQUT-r-^CWJWE TIMB— 
T1US0PA8SINQ TO. FIBH TBQUX-^POWEB TO 8£IZ£ IfSTS OF VOACBSRfr . 
%-P91CEJl TO APPJUSHSMP J>0AGBB|U9rT7JU;n:iC]£». IKXSB£aTXO::TrrBQr. 

cEDpjtf ■ AQAiygfi: ypAraiats. ! 

Cb^mon Ztftt? as to ZVot^ JR^Atn^.-^The. coimnoii law 
ofirSoatkuid, r aaoakeatly staged, makes. this:., distinotioii 
between isalmou and all ' otlier . kinds of fish, thdt, 
whereas, it is -au incident pi the. owneisluLs of. land or : 
one of ^he rix>aria& rights to catch aU other fish, and in' 
n&irigable rriven^ and the sea the public, may also catch r 
ail '^ther fish, yet in order to fish for salmon with netsj 
either in a. river or. the sea» a grant fix)m the Crown . 
mnst be shown ;. and even as regards salmon it is only 
the right of catcliiiig tl\em with nets or cruives, or what 
is>caUed a.h%her right than netfialwaig, that requires to v 
be derived ftom the Ctown. It; follows that ix)d fishing 
for. salmon does. not inany.way dqpend on a Crown ., 
gmot, but passes with the domniim "utik of the lands* 

p2 
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On tlie same principle trout fishing passes as one of the 
incidents of ownership and as a riparian right But 
statutes have passed which vaiy in some respect the 
ordinary common law as to trout and other freshwater 
fish. And it may be well fh-st to state the statutory 
restrictions put on fishing for trout and freshwater fish 
with nets and otherwise than by netting. 

FisUng Trout imih Nets, &e, — ^The statute 23 & 2i 
Vict. c. 45, § 1 imposes a penalty on all who poach trout 
or other freshwater fish.* By tins section, and the intef^ 

I '•Whereas by the Act 8 & 9 Vict. c. 26, intituled An Act to pre- 
vent fisMitg for trout or other freshwcUer fish by nets in the rivers and 
waters in Scotland, provision is made for preventing the destruction of 
trout and other freshwater fish by nets in the rivers, waters, arid loch^ 
of Scotland : And whereas there are various other ways by which trout 
and other frealiwater fish may be destroyed which have not yet been 
declared illegal : Be it therefore enacted by the Queen's most Excelleni 
Majesty, by and witli the advice and consent of the Lords spiritual 
ai^d temporal, and Commcms, in this present Parliament assembled, 
and by the authority of the same : 

,** That it shall not be lawful for sny person whatsoever (except as 
herein-after provided), at any time after the passing of this Act, to fish 
for trout or other freshwater fish in any river, water, or loch in Scot- 
land, with any net of any kind or description, or by what is known as 
double rod fishing, or cross line fishing, or set lines, or otter fishing, 
dr burning the water, or by striking the fish with any instrument, or 
by pointing, or to put into the water lime or any other substance de- 
structive to trout or other freshwater fish with intent to destroy the 
same ; and if any person shall wilfully take, fish for, or attempt to 
take, or aid and assist in taking or fishing for, ^or attempting to take 
or fish for, in or fi-om any such river, water, or loch, any trout or other 
freshwater fish by or with any net of any kind or description, or Ijy 
double rod fishing, or cross line fishing, or by set lines, or otter fishing, 
or by burning the water, or striking the fish with any instrument, or 
by pointing, or by putting into the water lime or any other substance 
destructive to trout or other freshwater fish Tvith intent to destroy the 
same, such person shall forfeit and pay any sum not exceeding five 
pounds for every such offence, besides forfeiting the trout or fish taken, 
aud also every boat or net, tackle, instrument, or other article in or by 
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pretation claHse,.sect 9, ihe proHbition agamst fiahing 
for trout with tixe means described extends to utmost 
every piece of water which trout frequent. As, how- 
ever, at Kximinpn law all these modes (exc^t, perfaapuef, 
that of poisoning with lime) was competent, die statute 
niust be strictly construed, and the modes of fishing 
specified, and those only will be held illegal. Hence> 
for exam||le, catching fish with the hand is not a penal 
offence. The offence also is prohibited by veiy extensive 
words,/' fisldug for, taking, or attiempting to take ;" and 
hence in order to commit the ofiEencd it is not necessary 
that any fish be actually taken* 

According t^ the onlinary C(."»nstTUction put on similar 
ki^age it seems that onlyctxe offence will be com- 
mitted on one 4ay, lu^wever numerous may be the 
distinct attemi^ts to fish.^ The fish caught, as well ^ 
the nets, &e. are forfeiteti Bods are included, but not 
a fishing liaskei The forfeiture is incurred only after 
eduvictiou: aiiii the Sheriff or Justice has power to 
dispose of Ihe forfeited property. If the property fo^ 
feited is not disposed o^ it seems to belong to the party 
authorized to seize under the third section, for seizure 
implies the r^ht of property as well as possession. 

RigM of TrotU Fishing. — The proviso at the end of 

the section saves from the penalty all those " who have 

wluph the same may h*Te been taken, <fr attempted, to be taken, apil 
shall also pay the fiill ezpenaes of the conTiction : Provided that 
nothing in this Act contained shall prevent any person having die 
H^t to fi^ in any river, water, or loch in Scotland^ or any pexaofn 
haying pennission from such person, from exercising the right of fish- 
ing in flidch river, water, or loch m any mode [not prohibited by law 
ptior to tha pauiog of this Ael."-.88 It 24 Yict e. 40, i I, 
^ See mi<«y p. • 
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iatfght tb^feh' iiiaiiy liver' irr 0:fly mode not filifeady 

^'pKM)itfecL'' ' He <3piedtiOfi tuises;'tJierefoi^/(l)'Who i^ 

ISi&iM who^liaver a' ligGV to iJsIi gerfdfaHy % alf le^ 

v>l^e&?(2)'^W!iat modes ^^a by Either fews' in 

—iJSlie i^ht bf ^foliing at commfon^ liswfaone ofHhe 
*i4pttrmn xigfite of otm^'forlfeliiiig is iue»ely t>ne"b^ 
'^ihe uses of waiter. "Tliete ia; how^ever, no restrfctidii 
'Jftaced'upon the riparian ovm&s ^s' to the niodebf 
'^fehiiig unless"' such mtkW is a'Vivilation of the^ nmito 

«(j utere tuo tU non aiiemm lceda8.'^S6 fong ad a*til»ttrtan 
""Wmsr ^does not exewise his right in ' siteh a t^y as to 
^jjteveiit Iris iiie%litb'oiu'g^tii\g any similar nse ofHha^ 
^'«toe&to/-he is- beyond 'the reach bf the Kw. '''fhtis, 
^t^tecting^a%€tftf is obvionsly fllegial iri thisf sfetise f^d 
'^{iaisoniiig^ a sti*eaiii with lime or other noximsmktfeiSal, 
^isd'tKatthe jHoisori flows vtotwitrards aiul klfi^ the (fshin 
*Hhe- Jblf^t' p^prietdr's water, -is, W agiainst the* Ktter, 
-'^Ibviottdy ilt^^ ht c^t^mmon^ law. Btitntefely&liiAg 
tiWth ifets, ;'8peariiig,^iehttniing^ the 'Watfer, and Htibfer 
^ iftbdes 'mentioned in thisfstattrte,* aare all conipetfeiit'fet 

common- tew'ifbi* ^liey^are oiily diftet^tmiEians of'^- 
*^-^rlcfein^'the nfelit of ifisliing; whM' not slibstaiJtially 
^^ ptevehif the E»iglib^uring« riparian (»Wners' ftom adtifig 
^^ihlfce^'sanie^way, orin'afty•othe^Wtty<:»ml]ie^^ Time- 
'fore, so far as 'the mere machinery of caiijldng. fish -does 
j^fiot sensibly pirevent other riparian owners^fr^a eatdUng 
'In the same W(iy, there seeiris to* be ilo testrfdiion^^it 

common law> except in the case of wears or poisoning 

tSie water. 



'Rigid of Terumts of Zand td fitik Trimt.^lChe Mtt 
Question is. Who is the person wlio bias ttie legal righf of 
Ksliifig for trbW gefte^Uy, t:e. 'V^ith nets' and* otHiar 
cbmpefeht' meank ? The answiear is, that all' ripaHan 
owners 'Tiave 'this fight as an mcident of ownerafiipi 
^WKi^^ tfie owner has^' however^ let the land to' a tenant; 
th6*(^uestioii niay ariJae^ whethetthe owiier bt*tbe teiiaift 
Is to e'njo^'the trout fishiiig. If the" lease expfes^;^ let 
^i fishmg to the tenant; th6r6 is aii eAd of the iiu^stfbn^ 
Ibut'^Uie' d&Rciilty arises t^rliether, ^en* the' lease' is 
'i^flenti the right of ^hihg is in tbe tcoiant blso. ^ 6a 
^bis itibject there is to authority, 

TheBidte of Bichinond granted aleilsbof ^i&e !&cQ 
ok>f Pitscnrfy, m AbwHteenshire, to Deibpsfef.^ A'stfeaa^ 
i»IIed the Deveron, runs through the farm; flndii/ottiSisg 
^as' said in the leal^ abot^t fishing. Defnpter having 
i^sbed'the th)ut in tISs streaki'iintK.a tmtl'be w'asplo-> 
'deeded agjunst'by the Duke'toidei^ the stat. 8 & 9'Tict 
^. i26, for i penalty, aid the ^me Ito^dge is tised'ta iSw 
23i'&-24 Vict c.45-§ 1. It was adniitted thai the-wliole 
^iiestioii tiirned on wKether th^ tentot*<;anicf within flw 
S«5rds erf the "statute, which exempt^ iBcto-ilis provii&iiis 
''^ ill persons having' a right to'^ih for iiroW or otlfer 
^ffeshwater fish." If he had a right'iusi tehtat;-tb6n he 
*^asiiot liable to the 'penalty. 'Thfe Court of JTtisiiciajpy, 
"cbii6iiitirig'of five Judges; per InglSs; O. Jl came to tEe 
^^dlo-iriiig conclusion : " We aire of opinion that ian agri- 
cultural teiidxii ]ias not, as such, any right to fish in a 
Stream naming by or tlirough Ids farm with any net of 

^ Dttke of Biehtnond v. Dempster, U Jan. 18d0« Just G. 33«'S^ 
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any kind or descriptioiL Ajid, being of that opimoi}^ 
we tliink it quite nimecesBary to go further for ground of 
jmdgment, whether an agricultural tenant^ as such, may 
have any right to angle or not, or to fish in any otheir 
Way for freshwater fish is^ not hifus loci, because the^ 
statute deals entirely with net fishing, and contemplate 
BO other kind of fishing. And therefore our ground.'* 

This Decision Q'juestion&S, — This decision dearly ehougbr 
states the law to be« that i» agrictdtural leases, where 
Bothing is said, the landlord and not tl«e tenant has the 
23ght to fish for trout with net& But as tlie judgment 
:]^fers to no authority and states no reason^ it cannot be 
^eld eoBclusive if it is ineonsistent with sound principle^ 
and accordingly, if the point be again i»aised> it will be 
^peli' t0'i;he tenant to reason thus. The right of fishings 
foi* every fifih (except eabaon with iiets^ &c.) is one of* 
the riparian rights^ being one of the natural uses oH 
water. At common law the niacldnery by wluch othei?^ 
fifth (than salmon) are cauglit is utterly ininiaterial^ 
provided the neighbour's right is iu>t prejudiced, and 
BO one can say that net fisliii^, any more tlkn rod 
££^dng, prejudices one's neighKmr. There is no- magic 
in the word Bet Now, a lease is yrmA facie a contract 
by which the landlwd assigns the exclusive i)Ossession; 
of the surfeu^e of the land (which includes the use of 
water) to the tenant, and though there is an impUed 
exception of the mines, the timber, and the game, yefr 
an additional exception of the use of water has nev^ 
been recognised by any authority. Therefore the land- 
lord, if he came to fish in the stream, would be a 
trespasser and a poacher,^ and (which is the same pro- 
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|K3ditioa) the person wto atone is entitled to tlie ex- 
clusive user of the water and of the banks of the? stream^ 
jfot'^ lawful purposes, is the tenant, for he has, by 
contract, all the uses which his landlord would have. 
in short, to draw any distinction between the legal right 
to catch trout with a net and with a rod is a confusion 
ef ideas derived from the doctrine applicable to salmon, 
but to no other fish, viz. that net fishing of salmon is 
not a riparian right, but rod fishing is. 

Close Time, — It may be observed that there is no 
close time as to trout and other freshwater fish thaa 
sdmon, and therefore they may be fished all the yeai' 
roimdi if- the party has the legal right to fish. 

Trespassing to Podch TroiU. — All trespassers witlf 
intent to fish trout are liable io a penalty.^ It is dif- 
iSeult to see what there is ill this section which is not 
contained in the previous section ; the only difference 
seems to be a mere change of the phrase. In the first 
section all persons not having the leave of the person 
dHtitled to fish, who fish, or attempt to fish, {i.e. all 
trespassers with intent to fish) are liable to the penalty ; 
here, in terms, aU trespassers with intent to fish are 
subject to the penalty. Both sections mean one and 
the same thing. 'J3ie offences seem to be one and the 
same, and therefore it is not to be supposed that two 

^ *^ It any person shaU trespass upon any ground, enclosed or unen- 
eloaed, or in or upon any river, water, or locii, with intent to take any 
tront or other freshwater fish, with any net, double rod, cross line, 
set line, or otter, or hy burning the water, or by striking the iish with 
any instminent, or by pointing, or to destroy ihe fish by putting lime 
or other sabstaoce de8tiueti'V'& to trout or. other freshwater fish int« 
tiie water, such person shaU forfeit aod pay a sum not exeeeding firflP 
InaDds lor every such offimce."— 23 & 24 Yici c 45, § 2. 
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prosecutions Under tliesd sectloiis canl>e filade OTt'W 

'Hie same species facti. If it be pbssiMe to* show iSiey 

^e' distinct, ahcLin tliat Case only, then thp.pdacHerlcSgtn 

"be proceeded against under both sections. 

\Pi)w'er to' Seize NeU^ Jke. of'PodcKers.—Ahpi(Adl"i^wei 

is given by the Trout Actf tof feeiie boats, iiets, ftcMaf 

poachers.^ This srtiattitdiy power to l^eize of cbiififlcdte 

the nets, &c. of p6afchfers is tiecessaiy,Ibr at cdinftlfen 

law the party entitled to the fishings is not ^iititlecf 'to 

seize the boat and net of the? tTes|)asser.* This 'pbiirer, 

therefore, ^ being In defofgation of the comttibn Itfw, 

niust be strictly construed, and the only person feiiiaflM 

tQ seize the boat, nets. Sec. is* the proprietor of the Idihd 

*dn which' the water poached is situate/ or sothe^one 

having the authority of sii^hpi'o^etoi*, ^vMch duthdiiiy 

need hot be in writing: But following' the' coriSttixctYdii 

jgiven to the (rameActs, the ihipleiriEeiltrf'ban'btily'be 

* seized on the spot, and 'if thfey are being lis^d b1/ the 

VtSne on fiuch spot' It s6e!ns to' be' Uiin^6essitty^'to 

'make a previous demand for the im^leiiients/orTx)'gf^e 

' inofice bef6i?e ' seizliig: them ;* but' ho mote vibfeiice' -is 

' * rt sliaU b^ kwftil fbr ahy petma, hiiting tbe avthority of'ihcr^- 

jlrietor of land thrci^gli or past .iYliicli;tlie riiw or water flows, or upon 

which the loch is wholly or partially situate, "to seize and detain liny 

•^lioat cr net'<rfaiiydescripti(^i' doilSle iwi, '<;r68s lihej set lin^ oV Hitter, 

AT materials for burning the water, or instraments for striking the ^, 

Vr for poiiiliiig, or liine oi* other sulSstanc^ destspuctive to trdut or other 

'freshwater fish," used or, intended. to he u^sed in the comtnfesibit'of'iSiy 

' 'such offence^ and also any fts^i taJRieii by any such bfifender, and to"gfve 

information thereof to the Sheriff or Justice of the Peace." — ^23 ft 24 

yict c. 46, §8. 

« AshburUm v. MaekenaiB, 7iS. D. 849. 

* "See Paterson*s Game Laws, 94. 

• Ihid. 95. 
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# be usecf iia tt&iiig them than Mat i» absolutJely 

• ll6ce8^aT3^ ' Tlie 6tat\ite-8'&'9 Vict c. 26, which, though 

in niaiiy teSpefits- repeated' in this Act of 23 & 24 Vict. 

c; *4t5\ i^ nfot repealed, except "Where" inconsistent ; and'it 

co'ntainfil adalise (sect 3) tvhich states that ^if any such 

' tliespasser slidll have* in his possession any riet of any 

d^CrfpttoiV ivh^^ehy trout* or other freshwater &h inay 

' he taken or iilled, the pbssejjision thereof shall be held 

*t6'b€j&lifficieht evidence of the intent of such ttespassers 

"to* cdiiftiiitr- ftti'ch' offeiiGe." As the statute 8 & 9 Vict. 

a 26 billy applied'^ to fishing illegally with" a net; this 

etiactifient teill only apply tfo iiet 'fishing, for the two 

^ st&futeS are not to be Ifead togethfef a» one act The 

siBiition, hbWevfei^, s^eriis stla'ifcely to confer greater weight 

'td the evidetiCe* than would be given to' it without ^li^ 

"t^actnfeht 

'It is for the' Sheriff br Juistice to give orders whkt* its 

tabe done with the boat,- nets, &c} 

^Fatv^ to .4^p?-<*6W>ai<*er«.—T^e statute 23 *&24^ 

^^ct c! ^5; c'oiitaini^ no S^tioil giving p6wef t^Nanybody 

' t6 appreheiid^Sr^* 7fi^>i2«,pc«wjhers,.thoii^K found iii 'the 

act of poaching; and no power exists at cobaliion law. 

-But tlie Act 8 & 9 Vict 'c. "26, § 4, gives such a' powe^v 

"said' riot IteiAg repeialbd, that statute' Iniiy be' mafle 

i^vail^Jje to justify an arrest of. pmchers if they are net 

: fishitig btit not -otherwise for "tlie Act 8 & 9'Vfct;. c!<26^ 

applied only to net fishing, -llie 8& 9 Victc. 26j§.4, 

iftiaets; "it shall be lawfUI for ^ny ji^irsbn, witli6ut:ahy 

warraiit or other autliority than this Act, hrevi rimnUfte 

seize and detain any person who shall be found com- 

* See § SipoiL 
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mitting any offence against this Act, and to cany sBch 
pew)n before the Sheriff or any Justice of the Peace in 
the county within which the offence shall take place, or 
to deliver such person to a constable, who. is hereby 
required to cany such person before such Sheriff or 
Justice ; and the Sheriff or Justice of the Peacs before 
whom such offender shall be brought, shall forthwith 
examine, and discharge or commit such offender until 
caution, de jvdido sist% be found, as the case may 
require." In consequence of these two Acts, 8 & 9 Vict 
a 26 and 23 & 24 Vict. c. 45, existing toj^ether, the 
latter not repealing the former, nor yet c;iitaiuing any 
clause stating that they shall be reail as one Act, it 
follows that poachers who are net fishing can be appre- 
tended by any person, without a warrant, and taken 
before a. Justice, but poachers by double rod fishery, &a 
cannot be so arrested by any body, even by the owner erf 
the fishery. 

Justices Interested in the same WaJt&r. — It is no dis- 
qualification of the Justices that they are interested in 
the water, if they are not directly interested as owners 
.or landlords.^ 

* ** All Justices of the iPeace shall and may act in the execution of 
^his Act notwithstanding that such Justices shall, be the ptoprietoi^s of 
land through or past which any river or water may flow, or upon which 
any loch may be wholly or partially situated, or shall otherwise have a 
tight of troUt or freshwater fishing in fcny such river, water, or loch, 
ds^cept in cases in which the offence has be^n committed on the property 
of siich Justice, or in v^hich stich Justice is a party to the prosecution 
(^ the caile, or is directly interested in the result thereof : and no such 
]pP3prietor or party having right as aforesaid shall be incompetent as a 
witness to prove any offence committed against this Act by reas(m of 
bif b^iDg suob proprietor ot h«^ing pncb rigl^t«"«-'23 k 24 Tict c 



221 

Procedure against Poachers of Trout, — ^The mode of 
procedure against poachers of tix)ut is given in the 
statute 23 & 24 Vict c. 45, § 5, et seq.^ 

1 Recovery of PenaUies. — ** And for the recovery of the penalites 
aud forfeitures imposed by this Act, be it enacted, That aiiy sttch 
penaliies or forfeitures may be recovered by summary proceeding upon 
complaint in writing made by the Procurator Fiscal or by any party 
prosecuting for the same to the SherilT or any Justice of Uie Peace for 
the County in which such offence shall be committed, or to the Sheriff 
or any Justice of the Peace for any County in which the offender may 
be found, and on such complaint such Sheriff or Justice of the Peace 
shaU issue a warrant for bringmg the party complained against imme- 
diately before him, or shall insne an order requiring such party to 
appear at a time and place to be named in such order ; and every such 
order shall be served on the party complained against by any county 
oflScer, either by delivering to such party personally or by leaving wi^ 
some inmate at his usual place of abode a copy of such order, and of 

, the complaint whereon the same has proceeded ; and either upon the 
appearance or the default to appear of the party complained against, it 
ahail be lawful for the Sheriff or Justice to pi'Occed to the hearing (^' 
the complaint ; and upon proof of the offence, and without any 
written pleadings or record of evidence to convict the offender, and 
upon such conviction to decern, ac^udge, and sentence him to pay the 
penalty or forfeiture incurred, and the expenses attending the con- 
viction, and to grant warrant for imprisoning him until such penalty 
ot forfeiture and expenses shall be paid ; Provided always that such 
warrant shall specify the amount of such penalty or forfeiture and ex- 
penses, and shall also specify a period at the expiration of which the 
party shall be discharged, notwithstanding such penalty or forfeiture 
and expenses shaU not have been. paid, and which period shall in no 
ease exceed two months ; and it shaU be lawful for the Sheriff or 
Justice to make such orders (Concerning the immediate disposal of any 
boat, net, double rod, cross line, set line, or otter, or materials for 
burning the water, or instruments for striking the fish, or for pointing, 
or lime or other substance destructive to trout or other fresh-water 
fish, or fish seized or forfeited under the provisions of this Act, as may 
be necessary. "—23 & 24 Vict c. 45. § 5. 

A.ppe€U. — ** It shaU be lawful for any person who shall think him- 
self aggrieved by any judgment of the Sheriff or Justice of Peace jpro- 
nounced in any case arising under this Act to appeal from the same to 

• the next Circuit Court of Justiciary, or, where there are no Circuit 
Courts; to. the High Court of Justiciary at Edinburgh, in the manner 
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and by and under the ndey, limitations, ooiiditious, and restrictiAns 
ootitainedin an Act passed- in the twentiethf year* of . the reign of Ma 
^Ijyesty. King George th^ Second, for taldng awny a^d abolishinj^ - 
heritable jorifldictiou in Scotland,. with this yariationy that such person 
shall, in place of finding caution in the terms prescriTied by the said' * 
Act, be bonnd to find caution to pay the penalty or forfeiture and er- 
X>eii$es. awarded against him by the sentence appealed &omin'tiie 
eveaji.of the appeal being dismissed or not insisted in^ togethear with' ^ 
any additional .expenses that may be awarded by the Court on decifUng- i 
or dismissing th^ appeal ; and it /iliaU not be competent to a|^eal from r 
or bring the judgment of any Sheriff or Justice: of. Peace acting in xtut i 
execution of. this Act ui^let review, by adrocatbin or suspension or by t. 
redttC^on, pr inany :9ther way than as herein provided."— ^-Ibid. § S* • 

ApplicfUian. of P&ialHe9.-r** AM penaltiiss and forfeitures imposed* 
under, the authority of this. Act shall, when levied,. be paid, the one ; 
hi^f thereof to th« proseoutoc and the: othek half to. the inspector of.: < 
the.poor of the pariah within whicli the o£fence shall havje. been eomi^ 
mittedj onbehaif of.such.poor."r-Ibid; §7. . 

LimiMion.of. Aistion8,rrr** No prosecution, or othw proceeding what* - 
e^r shall be brought jorcooimenosd sg^st any <pec8<»L for anyiOfibaeor . 
aga^st this Act« unless the. same shaU be commenced withiii tlizeo^: r 
in«a]&9 after suc^. offi^nce .i^Vhavir been oosianitted. "— Idid. § 8. . •. 

Integrpmet^ifi^ of, TermB^'r^'KTha iword* driver,* • * watcr;'^ or -. lobh-V 
oooiirring>in:t)ii$^^Act.^iaU.moiur and include ianystraamybuRVtinilK:' 
pQp]^:xpill-lead* miUdam* sluioe, pond^ cut^ oanal^ and aqueduct, aiui 
ov^ry other coU0ctio;a:or run of water in which trouts tend.othw fredi^> 
water»fish breed, hiwrnt* or^arerfownd or.preserved ; the word ^Sh^dffiN 
shftlUmean the Sheriff _Qr Steward-of. the coimty in.wltieh the offsnce^ ^ 
happens, or case arises, and diall.ih^ude the Sheriff-subsHtntes of such > 
Sheriffi^i thooxpr^non VJuMicfi of the>Peaoe.'«haU meana Justiceof - 
the^JP^oeof ^et^eonBt^rrin whith the offence happens or case ariaeftV- > 
and the expression J. coun^ officlar - shall imean and include ishoriff^'s ': 
officer^ con3tftblQ, or imy ^filoer.ofthe eounty police force. "--^Ibid. 
§^. 

Act does not le^y iQ iSalmon.-^TS{()^Aaixg herein contained diaU affet^ > 
any Act Of. Parliamentj . general or local, passed for: the presMvatidn of > 
the salmon fisheries in Scotland, or in relation to the fiediiing of sdlmon ' ■ 
orjsh of the a^lmon Jtindiin ScDtlaMb"rislbid* § 10* 

Aci doea not apply to Angling q/'Trow*. -^Nothing herein contained shaUb ^ 
affect or apply to the killing of trout or other freshwater fish Vdth- 
single.irod and .line, which dudl; be regulated by the laws in existence 
prior to the. paBsing.Qf. this Act/'— Ibid. § IL . 
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THE LAWS OF ANGLING. 

AKGLINO 01SNERASLY'— AKOLIMG TOR SALMON^ILLSOAL ANGLING VOft 
:&Aj(4IQNr^AlfOI«||fq^N.:AN|(7A.|{ICI<0S9 TIl^-^^Nt weekly CL09E.I 
Tiy;Bb7rSALM0N-}l09— SELLING SALMOIf ANGLED-rTITLB TO TROUT 
FISHING — ^ANGLING FOB TROUT— ANGLIN* TROUT ' FROM «1GHWAY 
— TR0UT ANGUNOl AMk KEOiUtnS SirLIC0}f^A]j!«I^G 4^4' .. 9E3JVaRK.l 
GP?ppjXBl OWNJWS OIL^IUCAll,... 

Angling generally. — ^The natureof^the right of apgling. 
is the same in Scotland as in Ijigland ; it is a,riglif 
belonging to a riparian o\¥ner as an incident of his 
ownership, and therefore .there is no snch thinig as a^ 
putJic right of angljng in any priviate stream, or riyer,* ' 

Angling for SaivtoTi. — ^The right of angliiig for salmon 
dOies not, like the right, of joshing palmoh with nets,, 
depend on.a,graivfc from the Crow^, but it is an inci-" 
dent pfproperty, and bne.of the. riparian rights. The 
Ci^wn can in general neither give nor take away the 
right of angling ;^ therefore even though another person 
has^a grs^it f rom theCrown^f the: sa]Uaon.i&shii2g. at a 
pilrtiotitey part.of the riyfer,. yet the owner of the banks 
may fish salmon with the rod, provided his doing. so.. 

} JSee avUf P* • f See mti^ ^ • 
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does not substantially interfere with tbe liiglier right of 
the Crown grantee.^ But the grantee of the net fishing 
may have acquired by long user the right of the rod 
fishing also, if he has always exclusively exercised that 
right. 

Illegal Angling for Salmon. — As a general rule, the 
offence of illegal angling for salmon, wherever it is 
made a penal offence, is not so heavily punished as 
fishing with nets ; and ixi some <^ases it is etxempt fixmi 
punishment altogether. 

Angling in Annual CUm Tin^e as. to 8aJLvum.—T^ ^ 
Commissioners of Scotch Salmon Fisheries have power 
to specify in their bye-laws during what part of the 
annual close time anglers for salmon, if otherwise enr 
titled to fish, may do so without incurring a penalty.^ 
The penalty Jfor angling fop salmon during the .ann\ial 
close time is hi. and 2l for every Sainton so taken or 
kiUed.» 

There is no close time, either annually or weekly, as 
to (rout or other freshwater fish. . 

Weekly Close Time as to Salmon. — ^With regard to the 
weekly close time, persons may angle for salmon during 
the Saturday and Monday, but if they angle for salmon 
during the Sunday, they incur a penalty of 5Z. and 2i 
for every salmon caught.* If the angler accidentally 

* See ante, p. 

* 25 & 26 Vict. cs. 97* § 6, atUe, p. . No bya-law having.beeuyet 
issued, the old law remoiiis in. force, viz. that no one can angle ioi 
salmon between 14th September and 1st February exclusive, 9 Geo. IV. 
c. 89, §2. 

« 25 & 26 Vict. c. 97, § 11, anU, p. . 
^ 25 & 2« Vict c. 97, § 11. 
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take an uiiseasonable or foul salmon, he is, of course, 
not liable to the penalty, but he must not keep it in 
his possession.* Wlienever the angler is angling at air 
illegal time, he forfeits his rod and line ;* and it may 
be seized by any constable or water-bailiff, subject to 
the disposal of it by the Sheriff or Justice.* 

Salmon Roe. — If the angler use, or has in his pos* 
session, salmon roe for the purpose of fishing, he incurs 
a penalty oi 21. besides forfeiting such sahnou roe.* 

SelliTig Salmon Angled. — Though it is intended that the 
angler may, when the Commissioners issue their bye- 
laws, angle salmon during part of the annual close season, 
yet it will be illegal for him to sell the fish so caught, 
for the Commissioners have no power to alter the law as 
to the sale of fish in close time.^ The penalty for selling 
is 5L ;• but the angler is not prohibited from giving the 
angled salmon as a pi-eseni^ 

Title to Trmit Fishing, — ^The right to fish trotit ex 
adverso of one's lands, as already mentioned, is a right 
incideintal to the property of the adjacent soO, and 
requires no proof of forty years' possession to support it. 
The only qualification is that it must be so exercised as 
not to injure unnecessarily the salmon fishing, if any.® 
Lord Glenlee observed : The right of common fishing 
is accessory to lands, whether expressed in the titles or 
not ; while, on the other hand, though a party has an 
express right in his titles, imless he prove that he* ha? 

» 25 & 26 Vict. c. 97, § 11. « Ibid. 

3 Ibid. § 26. * Ibid. § 12 ; ante, p. . 

' 5 Ibid, I 6. « Ibid. § 11. 

^ See as to England, ante, p. 
8 Mackenzie y. Bm, 8 S. D. 816, 6 W. S. 81* 

8 ' 
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excluded i|s jaei^hbgijr, sucli neighltK)ur will .^Iso J)a 
entitled to. JisL Xhi3 isjconfirmed by the decision, of 
Scott V. LiThdsay} But if there be nothing more than 
that the neighbour has not exercised bis right, that will 
not prevent his doing it now, unless he have b^en 
excluded for forty years by the parties having an ex- 
plicit grant qf trout ..iSshi^g.^ ^ 

As already mentioned, the tenant of a farm, where 
the lease ia sil.ent on the subject, has been held to,hgye 
no right to fish, for trout with nets,, though that decision 
is open to.question. But the Judges who decided against 
net fishing expressly guarded themselves against saying 
that the tenant might ngt angle for trout^ 
i ATigling for Trout, &e. — Though there is no such 
thing as a public right to fish for trout and other fresh- 
water fish in private streams, .rivers,- or Jochs, nor, a 
right in the public to go along, the banks for that pur- 
pose, and therefore one who wigles with single rpd and 
line on land which is not his own,-. and .without the 
leave of the proprietor, is a trespasser, yejt si^ch angler, 
though trespassing, is, by the law, of /Scotland, exempt 
from punishment by -summary conviction.'* The statutes 
23 & 24 Vict c. 45, and 8 & 9 Vict c. 26, do not apply 
to single rod fishing, 23 & 24 Vict. c. 45, § 11. The 
only.remedy of a proprietor, therefore, against the trout 
angler who trespasses, is to bring an aption for damages 
for the trespass, or if the trespassers- are vexatious, to 

1 M. 12771. 

* Mackenzie y. Rose, 8 S. D. 818. 
3 See ante, p. 

* It is otlj^rwisQ in England. See cmte, p. 
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apj47^<^ an interdict But the angler can be warned 
oflF, and if he refuse, can be pushed oflf the land by- 
force, with just sufficient force, and no more. The 
angler cannot be given into custody, nor can his rod, 
or his tackle, or his trout be seized and taken from 
him. 

AngliTig Trout from Highway. — Though the public 
have scarcely gone the length of claiming the right to 
fish trout in a private stream, yet an attempt was once 
made to establish the right to fish wherever there was 
a public road which led along the banks of a private^ 
stream. A person darned Shireflf claimed, as one of the 
public, to fish trout in the lyne, which ran through 
Sir Charles Ferguson's estate of Hailes^ and this he did 
on the alleged ground, that as he had got \egdX access to 
the bank of the stream, and trout were res nullim, 
therefore he could exercise the right of fishing from 
such highway. The Court, however, though puzzled 
by the novelty of the claim, held that there was no 
foundation for it in point of law. Lord MoncriefF said ; 
"The water while within the grounds is the property, of 
the owner of the banks, subject to restrictions, as to 
conterminous owners, and perhaps subject to grants , 
qualifying the title. But I cannot think that to use 
the mere right to a road for passage only, for the purpose 
of killing the game fowls or the game fishes by means 
of it, and clearly on the mere pretence of the right of 
passage, is a very diflferent thing, a plain abuse of an 
admitted right to a purpose which is not admitted as at 
all belonging to it, and which the party asserting it 
must prove by a very different process of reasoning, 

Q 2 
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ahQwing some ground of ri^lit altogether different front 
the mere power of approaching the stream yrhere the 
fishes may be, or on the ground where the fowls or 
other game may be."' This decision is in accordance 
with what has been lield in England m reference t^h 
poaching game> where a person becomes an illegal 
trespasser if h^v us© the highway for poaching pur- 
poses.^ 

Trout AngUng as regards Salmon. — Tlie fishery in a* 
river is separable i»t^ several parts, such as the salmon, 
fishery and the trout fishery, each of which may belong, 
and often doea belong, to a different party. In such a * 
case the salmon fisher has no r%ht to complain of the- 
trout fisher (so far as atigling is concerned), nor the^ * 
trout fisher of the salmon fisher for fishing at any par- 
ticular point, except where one* purposely acts, not inh 
the' exercise of his legal right, but in order to obstruct 
his neighbour in the exercise of his ; or as it is tech- 
nically called m Scotland, if he acts nimiously. Hence 
where Lord SomerviUe was owner of the salmon fishing 
in a part of the Tweed, but had lands only on one side^ 
it' was held he codld not prevent the owner of the lands ' 
opposite horn angling for trout on his own side, in the' 
saine part of the river, who was acting hand fide in ' 
exercise of his own right of property.* So also where ' 
the proprietor of a salmon fishing let it, but reservecl 
to himself, his heirs and successors, and to those having 
his authority, the right of angling with the rod, it was " 

^ I'erguson v. Shlref, 7 B. B. M. 1363. 

* Paterson's Gwne Laws, p. 55. 

* lard SomermlU t. Smithy 22 Dec, 1859, 32 Sc. Jus. 1121. 
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^eld tliis was competent, axid that he might fibetvr&ida 
let the tod fishing for a rest td a third paliy.^ ihe 
reservaticm to heirs and saccesiwrs sfaono^ it was metfnt 
to be a licence of profit and not of pl6iasu!i*e.' 

A^igliTtg as "between OppoaiU 0wMf9 ^ Btteafi^ — The 
nrule iBprimdfcicie that each riparian ovmer can 6sh on 
his own side of a stream up to but not beyond ,tfae 
mediun JUum aqiUB. If he go beyond this Jyimi^ be is 
clearly a trespasser, whether he do so with a net or a 
line. It is true it was recently observed by a very high 
authority. Lord President Macneill,** tlittt he was not 
aware of any law which prevented a proprietor on one 
side from casting bis line beyoncK tbe^, centre of the 
river. But that was at most an. obiter dictum, as to 
which the other Judges dSered x»^ pinion, .and it is 
opposed to the opinion of the Oociat in Milne v. Smiths 
To cast a line beyond the cei^«, and 4Mtoh a, fislt t^ere, 
^hen the opposite bank beloags to a diflferent, owner, 
would be a trespass in the eye of the law, just as much 
^as if the angler had gone in person «nd caught the fish 
by hand beyond the centre line. In England (and the 
rule must be the same in Scotland) it is settled that a 
person who shoots into aad strikes the soil of a field 
^th shot, though not himself <5orporeally entering the 
field, commits a civil trespass ; and so where a pfirty 
sends his dog into a field 4» fetch put f^ hare, though he 
liimself did not cpqporeally enter the field. Such a 



* Gmnervill v. »id5e«, 16 Feb. 1847, 9 D. B. M. 727. 
« Ibid. 

3 Lord SomerviUe v. Snuth, 22 Dec, 185d, 32 Sc. Jur. 112* 
^ 53 JSTov- 1860, 13 D. B. M. 120. 
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tr^spa^ is ^ good oansenof action at law, i&oiipx' it 
depends upon tiie language of any particular statute 
whether it is a penal offence ; and it is not, for example, 
a penal offence in England, though it is a good caus^bf 
action at conunon law there.^ 

^ See Pateiaon'd Game Laws» p. 55. 
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CHAP.VT. 

THE TWEED AND SOLWAY FISHERIES, 

t^ TWEEB OSNKBALLT— SIPECIAL OTATTHIfiS AS , TO TWBBD^TWXED 
QOMICISSIONBBS— WATER, BAIUFF8— JT78TICES nrritBEaTED— ANNUAL 
K)ifosB TinA-^WAEKiiT 0L08S TIMlfr^flJLVlNa Oft ''SlLLlim FISH IK 
MSL08E TI1»— REMOVAL OF BOATS, NETS, K^Ql IN k?L08E TIMS— 
FIXED NETS, DAMS, ETC. — BEATING THE WATER-— STAKE AND BAG 
ITBTS^'BIZE OF MESHES OF NETS — i^Ut-NBrs''ANB WEAR-SHOT 

. NETS -r I«BIfiTEBS AND QPEAR^—FOISONlNft RITBBr ir^ I;BNALTY ON 
FISHERS NOT ENTITLED — FOUL OR UNSEASONABLE FISH— CLEEICS — 
TROUT FISHERS CATCklNO SALMON-^DE6Tr6yINO Sl>AWN— SALMON- 
.ROE— FOAOHINO BY NIGHT— PROOBDUBE-r^THE SOLT^At; 

The Tioeed Oenerally. — The Tweed during part, of its 
course foims the boundary between Engload and Scot- 
land, and the line runs through the centre of the atneam. 
If an- English proprietor^ gy;b^ood tiifl middle and 
fish either with net or n^ iie conmuts a kespass in 
Scotland* and so becomes am^iable ,to Scotch law. On 
one occasion an Englishman set up a right to fish with 
the rod beyond his centre line, and it was- held that he 
was an intruder and a trespasser there^ thoi^gh he threw 
his line from lus own.side.^ 
The Tweed is not subject to the general provisipils of 

* MUm y. Sviiih, 28 Nov. ISlfO. ^ ' 



!^32 FISHERY LAWS OF SCOTLAND. 

the Scotch statutes, "and the reasons," says Hope, L. J. C. 
" for not including it were plain, for if all the lower 
jjart of the river both as to close time, stake or fixed 
nets, cairns, and so forth, could not be subjected to 
Scotch law, it would only have been restricting the use 
' of the upper part of the river prejudicially to the Scotch 
I proprietors, and. for the benefit of the lower to have 
extended the Scotch stfttut^s to the Tweed.*' ^ 

So the Solway is exempted from the Act as to 
cruives. 

A Special Act prohibits pack-net, which includes 
sloop-net in part of t'orth.' 

Special Statutes as to r'M;eerf.,-—T^e .statuties, which 
now tegulate -the Tweed Fisheries are the 20 & 21 Vict, 
c. cxiviii and 22 & 23 Vict. c. Ixx, Tlie Acts also apply 
to every river, brook, or stream which flows or runs 
into the Tweed, and also the moxith or entrance of the 
said river.* The limits of tlie mouth of the Tweed were 
defined by 22 &. 23 Vict. c. 70, § 4, but the- Fishery 
Commissioners have power to extend these limits before 
Ist jTanuary, 1864»> by a bye-law.* 

Tweed Commissioners and Officers, — Every proprietor 
of salmon fishings in the river of the annual value of 
30Z., or which extend half a mik in length where such 
fishings are only on one side of the river, or a quarter 

1 MUne Y. Smiih, tup. p. 668. D. nofdnirgh v. R Borne, M. 14272, 
2 Paton, Ap. 858. 

« MiMray r. Mag, of KircudhrigTa, 2 Sh. Ap. 0. 299. 

» Stat 1698. L. Enkins v. Mag, of SHrling, M. 14268 • 6 Paton, 
Ap. 774. 

* 2^&28Vict. c. 70, §2. 

» 26&27 Vict. c. 60, §4. 
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pi- a mile in [length wb^r^ such, fishings comprehend 
Ijipth sides of the river, and several others, are con- 
t^bituted Commissioners for the execution of the Act^ 
Thg^ hold a general meeting once a year, on the first 
MJonday of September, at a place to be appointed at 
thje previous annual meeting.^ Special meetings may 
also be held at other .times on a requisition signed by 
three Commissioners.^ Various details are given as to, 
the -appointment of officers and the keeping of accounts 
The Commissioners, have, power to rate the owners of 
Salmon Fisheries in the river for expenses,* 

Water Bailiffs, -^'Eie Commissioners may: appoint 
water bailiffs for the protection of the fisheries and 
detection of offenders, and the bailiffs are not to act 
without previously taking an oath.^ The water bailiffs, 
^ haye the powers of constables as regards aU matters 
connected in the Act, in the same manner as if offenoes 
against the Act were bre&^hes of the peace, and for the ' 
purpose of preventing offences, or of detecting and 
apprehending* offenders, to enter upon any groimds ad- 
joining ,the river, and at all times with their boats or 
otherwise to enter upon any fishery on .the river for 
the purpose of preventing or detecting unlawful fishings 
or.: obstructions in the river, and to moor, anchor, 
or otherwise fix their boats at such places as they 
shall find convenient, provided that by such mooring, 
anchoring, or fixing their boats they do not obstruct or 
impede anylogal mode of fishing.^* It shall be lawful 

1 20 & 21 Vict. c. 148, § 10. 

« Ibid. § 17. » Ibid. § 18. * Ibid. § 79, 80, 81. 

'Ibid. §.36., « Ibid. §37. 
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ft5r fevery superintendent or water liaiKfiF, trt otter persbn 
whatsoever, without any warrant or authority other 
than this Act, brevi manu, to seize and detain any 
person who shall be found conunitting any eJfence 
against the provisions of this Act, «md to convey such 
oflfender, or cause him to be conveyed by any constable 
or other peace officer, in case the oflfence is committed 
in England, before any JiKitice having jurisdiction in 
the place where the oflfence is committed, or where the 
oflfender resides or is found, who shall forthwith pro- 
ceed against such oflfender according to law, and ac- 
cording to the provisions in this Act contained ; and in 
case the oflfence is committed in Scotland such oflfender 
shall be conveyed, by *ftny person-apprehending him, 
before the Sherifif br iHftn^ Justice tttfving jurisdiction in 
the place where the oflfence is committedf /)r where lie 
oflfender resides or is foundy and such ^ferifr or^uStice 
shall forthwith examine, and thereupon discharge or 
1 commit such oflfender until caution, de jvdido sisti, be 
found as the case *-m«^». require.^ * Evety person who 
shall' resists or mak&> forcible opposition to-'Oir^^^e^sault 
any high or petty constable, peace officer; sheriff 
officer, superintendentj or water bailiflf, or any other 
person employed in the execution of this Act shall 
for every such oflfence be liable to a penalty not ex- 
ceeding 5L^ 

Justices, &c. Interested. — All Sheriflfs, Justices of the 
Peace, and other Magistrates may act though interested, 
if not directly interested. > > 

rje Anniial Close Time, — The annual close time ex- 

* 20 & 21 Vict. c. ,148, % 8& - « M<L § 09. 
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tends imai ther I4tb' September to 15th February -Yol-- 
lowing exclusive, ^except as to rod and line with the 
artificial fly, and as to rod and line it extends between 
30t^ November and 1st February following exclusiva 
But the Commisaioiters may daring the close time 
permit fish to be taken with the owner^a consent for 
artificial propagation.^ Therefore, an angler can oxdy 
nee the artificial fly between 14lh September and 30tb 
November, and between 1st February and 15th February. 

Weekly Close Time. — The weekly close time extends 
from 6 P.M. on Saturday and 6 A.M. on Monday morning, 
except as regards stak^^nets and bag-nets^ and rod and 
,lina And as to stake and bag-nets these UHist not be 
used between the low water next in point of time before 
6 P.M. on Saturday and the lowwat^r next in point of 
Isne before. 6 A.ic^n Mofidc^' There being no other 
^iftetment as 'to weekly ^lose time, it follows that a 
p^rson^ if otherwiiete entitled, may angle on the Sunday 
(except during the annual close time above-mentioned) 
la th^ Tweed aiidvits tributairies ^i^theuii fominitting 
any peaai office ; whereas he wouldf commit such office 
if he ftiigied on the-other salmon rivers of Scotland.' 

The penalty for unlawfully fishing during close time, 
annual or weekly, is 10^. and 10«. per salmon caught, 
besides forfeiture of the boat, net^ tackle, or engine 
used.* 

Having or Selling Fish in Close Ttw^.— The penalty 
for having or selling, durii^ annual close time,, fish 
known to have been illegally caught in close time is 

1 22 & 23 Vict c.iFe;| 6. » Ibid. § 7. 

»Seoa«fo,tp. . * Ibid. 
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10a. and 21 for each fish. But it is no offence t6 have 

or sell fish taken with rod aoid liaevbeween 1 5th Sep* 

' ^inber and 30th November^ and between 1st and 14th 

iE^bmary inclusive/ It may be observi^d that it is no 

Mofifence to buy fish se itlegdUy "caittght^ pK>vided the 

party :hfi8 them not im tfts ' possessioa. It idso appears 

t that while «a the Xweed an angler can sell his fish 

l<during close time, he cannot ido so in the other rivers 

,«Gf Scotland.* 

BeTriaval of Boats and NeU in Close Ti«i«.«-H?-On or 

.^l)efore ITth September .<Kxnspiers of fisheries must re^ 

jnove their boats, net^ &c. except those used for angling, 

which may remain till 3d December.' The penalty is 

20i. and forfeiture ^i the boats, &c. If the boats, nets, 

<&c. are not duty removed, « superintendent or water 

.i>ailiir may seise and convey, them away, and he may 

r ralso at any time during annual dese time ^enter cm the 

.fishery or fishing grounds, and without warrant search 

for boats,, tackle, &c. concealed there, and if necessary 

.; break open floors to <}o so.^ So if n^ engines, or 

tackle are left in the river durii^ annual or weekly 

i -close time the water bailiflfs may <5any them away, and 

the Commissioners may destroy them or return them to 

the owner.* It shali not be lawful for any person other 

than an owner or occupier of a fishe^ in tiie river or 

otherwise entitled to fish for salmon therein^ or having 

^n exclusive right of fishing for salmon in* any fishery 

i lieyondthe river, or having a licence, imder the baud.ofc 

1 22 & 23 Vict. c. 70, § 10. « See flwife, p. . 

» 22 & 23 Vict. c. Ixx. § 11. * 20 & 21. Vict c. U% § 48. 



23t^ 

tlie clerk, to have in liis possesaiou^ within fire miles^ 
fit)Bi the liver, any net or engine of the description of 
those used for taking or killing salmon, &c. under oi- 
penalty of 20/. and forfeiture.*" 

A search, warrant fiiay be obtained on infeimation 
oT oath belbre a Justice or a Sherifl^ and the water b^ailifiT 
or constable may cany eff aU illegal implements s<> 
found.* 

Ferry-boats are' not to be used for fishing, under a 
penalty of lOZ. and are to have the owner's name 
painted, under a penalty of 5/.' So private boats musi; 
have the owner's name painted thereon; «imI' numbered^ 
and no boat which in the fislung season is generally 
and ordinarily used fer fishing witk nets- diall be vA^ 
for aiig^ling <»r rod-fishing; otkn^ee against this sectioni! 
ftBe pmushable by a j^nalty* of 51. hnA seizure of th^ 
boat^ All be«ts Bsed for fishing with nets are to be 
marked, so aa to distinguish thi»n fnnn angliDg-boats- 
and ferry*boal8, under a penallT^.ctf 5/..' and seizure of 
the boat* 

Fiosed l^ets, Dams, cfec-^Fixed nets and fixed enginea 
are not to be aUowed under a pe&alty of 29^., and 10£ 
per day, and 10s. per salmon so caugjut^ and any two* 
Commissioners may remove and take away such net or 
engina* But wat«»-wheels and machinery for manu- 
facturing purposes are not to be aflbcted by this Act J 

Mill-dams, dykes, wears,. caulds, and other permanent 
obstructions shall be so constructed as to permit tha 

1 20 & 21 Vict. c. 148, § 50. 

2 Ibid. §51. s Ibid. § 52. * Ibid. §63. 
« Ibid, i 51. « Ibid. § hb, ^ Ibid. § 61. 
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free run of salniott'in. th6" ordinary titate pt thef^river. 
Tb^ Oonqptnidsioners may cause the alterations to be 
mwi6, and the expense thereof to be chargeable to the 
Commissioners if the dams, &c. existed before the Act, 
and to the owners if made after th^ Act^ So rocks, 
stones, mud, and other obstructions in the river are to 
be removed by the owners of the soil or fishery.* Ail 
cairns used for fishing with nets are to be removed.® 
Hebks are to be placed in mill-leads witli vertical bars 
thrfee and a quarter inches wide, under a penalty of 5Z.* 

Beaiing the Water. — ^Every person who beats the 
water or places, uses, or sets any white object or any 
net or other thing whatsoever, in, over, or across the 
river so as to prevent, or for the purpose of preventing, 
salmon from entering or fix)m going up or down the 
river or any part thtt'eof, or who in any other way or 
manner prevents or obstructs salmon from *eatmng or 
going up and down the river shall, for the first ofiTence, 
be liaWe to a penalty not exceeding 20^., and Uietiet or 
object or thing so placed, used, or set may be seized and 
forfeited.^ 

Stake and Bag-nets* — Stake-nets and bag-nets placed 
beyond the mouth of the river must be constructed and 
placed in conformity with the details given in the 
statute.^ 

Size of Meshes of iVc^«.^— No net is to -be-used in 
fishing the river of which the meshes shall be less than 
one and three-quarter inches from knot to knot (except 

1 20 & 21 Vict. c. 148, § 66. » Ibid. § 67. 

» Ibid. §58. " * * Ibid. §69. 

fi Ibid. §60. ^ < 22 & 23 Yict. c. 70, § 12. 



lierring and shrimp-iiets), under a penalty of lOi, and 
10s.iper salmon, and forfeiture of net and salmon.^ 

Poutr-nets or Rake-hooks. — ^Any person using a pout- 
net, rake-hook, or similar 'instrument to kill or take 
salmon, or has such in his possession within five miles 
of the river, incurs a penalty of 2{., and 10& per salmon, 
besides forfeiture ; but scoop-nets used to take the fish 
out of stake or bag-nets are excepted.* 

Wear Shot-net. — Every person who shall shoot or 
work any wear shot-net in the river within the distance 
of thirty yards of any other wear shot-net already shot 
or being worked in the river before such last-mentioned 
net is fully drawn and landed, shall for every such 
offence be liable to a penalty not exceeding 5/.* 

Leisters wad S|pear«.rT^Every person who takes or kills 
saltnon in the river by means of any, leister or spear, 
or any such engine, shall for every such offence incur a 
penalty of lOt, and 10& per.fish, besides forfeiture.* So 
every person who' has in his possession, within five 
miles fix)m the river, any leister, spear, or similar engine 
of the description, &c, incurs a penalty of 2/. and for- 
feiture. . . 

Poisoning River. — Every person who at any time lays 
or places in the river, or allows to fall or run or flow 
into the river any hot lime or refuse of gasworks or 
products thereof, or prussiate of potash, or any water in 
which green flax has been steeped, or any matter or 
thing which shall poison or kill any salmon or smolt 

1 22 & 23 Vict. c. 70, § 13. ■ * « Ibid. §14. 

» 20 & 21 Vict. c. 148, § 62. 4 ibid. § 63, 

« IbiTl. § U. ' 



240 FISIIEKY LAWS OF SCOTLAND. 

shall for every siicli first offence be liable to a prietiaity 
not exceeding 5/., and for every subsequent 10/., tod 2L 
per day while the offence is continued/ So laying or 
placing cinders and rubbish subjects ihe party offending 
to a penalty of 40s ^ 

Penalty on Fishers wlien not Entitled, — Any person 
illegally fishing in the river for salmion during the 
fishing season incurs a penalty of 10?., and 10s. for 
each fish, besides forfeitufe of boat, net, tacklfe; &c.^ 
Every person who enters, 6r is found upon any ground 
adjacent or near to the river, or in or upon the river> 
with intent illegally to take or kill salmon, * shall for 
every such offence be liable to a penalty not exceeding 
5Z.* This intent may bfe inferred by the Slieriff oir 
Justice from the party having in his or any cditfpaniotf^- 
possessioB nets oi^ implemeiits, and other circumstances.^ 

Foul (fr UTtsedsoTuihte Fish' — %Vhoever d^a&ng^ the 
fishing season knowingly takes Or kills unclean or un- 
seasonable salmon incurs a petialty of 51. and forfeiture.^ 
Foul and unseasonable fish whemtaken must be imme- 
diately put back into the river "#ith as little injury as 
possible.'' But this last enactment does not apply to 
seartrout, bull-trout, or whitling taken by means of the 
rod and line.® 

Cleeks. — Every person who shall between 15th Sep- 
tember and 1st May following, in fishing with a rod 
and line, use any cleek or instrument for landing fish 

MO & 21 Vict. c. 148, §65. « Ibid. ^66. 

8 22 & 23 Vict. c. 70, § 15. * 20 & 21 Vict. c. 148, §68. 

' Ibid. %69, ■• ■ « Ibid. § 70.. 7 i\^i^ § 72. 

8 2a&28Victc. Ixx. 117* 
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other than a landing net shallbe liable to a penalty not 
exceeding 5^/ 

Tnnct Fishers catching ScUrnSn, — If any person while 
in the act of fishing for river or fresh-water trout during 
the period when salmdn may be lawfully taken and 
Kiled, takes any salmon in of from the river, he shall 
forthwith deliver up such salmon to the owner or 
occupier of the fishery where the same was taken, and 
every person who fails or refuses to deliver up any 
salmon so taken shall be liable to a penalty not ex- 
ceeding 2Z. for every such salmon.^ 

Dcstroyiifig Spatvn. — Every person taking or destroy- 
ing smolt, fry, or young brood or spawn of salmon, 
except by rod and line, or disturbs spawning beds, 
incurs a penalty of 10/., besides 25. per fish, and for- 
feiture of fish and tackle.^ Whoever wilfully kills 
smolt, fry, or young brood of salmon by the rod and 
line between 1st April and 1st June each year, or has 
such in his possession, incurg a like penalty.* 

The Trout-fishing Act, 8 & 9 Vict. c. 26, applies 
to the whole of the river Tw&d,^ though the Act is 
now' mainly repealed by the Act 23 & 24 Vict, 
c. 45.^ 

Salmon Roe, — ^The provision in the Scotch Salmon 
Fisheries Act prohibiting the use of salmon-roe in 
fishing applies to theTweed.^ 

Three or more Poaching h/ Night — TTie provision 

1 22 & 23 Vict. clxx. §16. 

2 20 & 21 Vict. c. 148, § 73. 

3 Ibid. §74. * Ibid. §75. 5 ibid. 76. 
8 Ante, p. 

7 25 & 26 Vict. c. 97, §§ 12, 34. 
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in the Scotch Salmon Fisheries] Act as to. three cr 
more poaching salmon by night extei^cls to the 
Tweed.i 

Procedure. — The superintendent of water-bailiffs raay 
prosecute for offeupes and penalties/^ Penalties may be 
summarily recovered befove the Sheriff or a Jusiftce. or 
Justices having jurisdiction in the place where the 
offence is committed, or where the offender resides or 
is found.3 

The Solway. — The Solway is still governed by the 
statute 44 Geo. III. c, 4o. After 1st January, 1865, 
the provisions in. the English Salmon Fisheries Act, 
24 & £5 Vict. c. 109, as to fixed engines shall apply to 
the Solway. and to its tributary rivers; though the 

1 26 & 26 Vict. c. 97, §§ 27, 84. 

2 22&23 Viot. c. 70, §18. 

3 20 & 21 Vict. c. 148, § 82. The penalties may be levied by poiucl- 
ing, or distress and sale, § 83. The offender may be kept in safe custody 
until return made to the warrant of poinding or distress and sale, unless 
eecurity be given ; and if there is no sufficient distress, then he may 
be committed to prison for two months for a first offence, thi-ee months 
for a second offence, and four months for a third offence, § 84. The 
distress is to be made by sale of the goods and chattels of the offender, 
§ 85. Otlluiders may be committed to prison without poinding or sale, 
22 & 23 Vict. c. Ixx. § 20. Every such penalty, when recovered, shall 
be paid to the Commissioners, or to their clerk or treasurer, or other 
person authorized to receive the same, to be applied for the same 
purposes as the rates, 20 & 21 Vict. c. 148, § 87. The complaint 
respecting such offence must be made within six months after the 
commission of the oflence, § 88. Forfeited articles seized by th« 
water bailifi' or constable, may be destroyed or sold, by order of the 
Justice or Sheiitif, § 92. The prosecutor is not bound to negative, 
by evidence, any licence or consent, but it lies on the defendant to 
prove tlie same affirmatively, §95. There is an appeal to the next 
Circuit Court of Justiciary against any adjudication or conviction in 
Scotland, § 96 ; and in England the apj eal is to the Quaiter Sessions^ 
§§97,98. 
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*ofieiices shall be prosecuted qnder the Scotch Salinon 
Fishery Acts.^ 

1 26 & 26 Vict c. 97, §88 ; 2« &27 Vict. c. 60, §8. 

s The words *'or any other fish whataver,^ following the words 
''salmon-grilse, sea.troat, salmon-tront, or whiting, otherwise herling/' 
in the Solwaj Fishery Act, 44 Qeo, III. c. 46, § 9, indade ordinaiy 
trout, Hmdersenv, Johmgtone, 11 Dec 1862, 86 Sa Jnr^ 76. 

So any person may prosecute nnder the Act. If the Ptecnrator Piscal 
prosecutes, and the complaint is disoaisaQ^ he may be liable to pay 
expenses. Walker v. Jonsa^ 86 Sc. Joe 51. 

The Court of Juisticiary, on appeal against a conviction, may joTiew 
.the case on the merits, Bermet y. lones^ 86 So. Jur. 1. 
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ilB.lSH FBSHBfelE^ GENERALLY — COMMON LAW AS TO FISHERIES -^ 
FISHERY "COMMISSIONERS — FISHERY DISTRICTS — SPECIAL COMMIS- 
SIONERS — BYE-LAWS — MEANING OF TERMS — FUNDS OF DISTRICT 
BOARD — SEA-FWHEEIES — HERRING — OYSTERS — CLOSE SEASON FOR 
OYSTERS— LICENCE DUTY ON ENGINES— LICENCES, HOW OBTAINED — 
ANliUAHkULE ON FBBHERIES-^NATURAL tJBSTRUCl'tONS llT iftlVERS — 
FISHING WEARS — ^FIXED NETS — RIGHT TO 'STAKE AND FIXED NETS 
BAG-NETS— -BOXES, CRIBS, ETC. — FREE GAPS — OTTERS, SPEARS, ETC. 
— CROSS lilNES— TAKING FISH IN MILL-DAMS, ETC. —FISHING BY 
NIG»T-r-NBTS. AT MILL-DAMS, MOUTHS OF RIVERS, ETC. — MESHES 
OF NETS— SPAWN OF SALMON, TROUT, AND EELS — UNCLEAN FISH 
—POISONING RiVERS — AJJNUAL CLOSE TIME FOR SALMON, TROUT, 
EBUB, AND ANGLING — REMOFAL OF NETS, AND FISHING DURING AN- 
NUAL CLOSE TIME — WEEKLY CLOfflfi TIMS — ILLEGAL FISHING IN 
CLOSE TIMB^POACHING IN PRIVATE FISHERIES— ENTERING LANDS 
TO FISH-^OBSTRUCTINO PERSONS FISHING — OFFENDERS BOUND TO 
TEW* > T'HEIR .NAMES — OFFENDERS USING VIOLENCE — WATER- 
BAt|iIFFS* PROCEDURE. 

/rM Fislieries Oenerally.-^'nie Irish fiBheries were 
regulated by many ancient statutes from the time of 
EdWasd IV. to George IV., which applied in some cases 
also to British fisheries ; but these were all repealed, so 
far as relates to Ireland, by the General Act, 5 & 6 Vict. 
c. 106, which consolidated and amended the law. Sub- 
sequent statutes have passed, which modify that statute, 
viz. 7 & S Vict c. 108, 8 & 9 Vict c. 108, 9 & 10 Vict 
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c. 114, 11 & 12 Vict p. .92, 13 & 14 Viot. c. 88, and 
finally the Salmon Irish Fisheries Act, 26 & 27 Vict. 
c. 114 These statutes deal with fisheries in the sea, as 
well as in rivers. The enactments are very voluminous 
and confused, being piled upon each other without 
method. Nevertheless, they are all to be read together 
as one Act. An attempt is here made to arrange the 
subject-matter, and give all the leading enactments now 
in existence which have not been repealed. It may be 
observed that the Larceny Act, 24 & 25 Vict. c. 96, 
which governs the law of poaching in England, extends 
to Ireland, and, of course, repeals those sections of the 
Irish Acts which dealt with that branch qf the subject 

Common Law as to FisJieries, — T\ie common law as 
the right of fishing in the sea, and navigable rivers and 
waters in Ireland, is entirely the same as that of Engr 
land, and need not be here repeated. The law is the 
same as to the legality of wears at commojg^ law;- 
and, indeed, several of the cases already referred to in 
illustration of the law of England as to wears are Irish 
cases. It is only so far as the modem statutes govern- 
ing the Irish fisheries vary that law that it diflTers from 
the law of England, which has now a modem statute of 
its own which does not extend to Ireland. It will, 
therefore, be home in mind, in what follows, that the 
common law of Ireland is the same as that of England, 
and still remains so, except where the following enact- 
ments qualify that law. 

Fishery Commissioners. — The statute 5 & 6 Vict 
c. 106, which repealed all the previous Acts, constituted 
the Commissioners of Public Works in Ireland, for the 
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"time being, commissiotiers for the execution of that 
Act^ They were empowered to appoint inspectors of 
fisheries, at salaries. The Commissioners of her Majesty's 
Treasury were empowered by 8 & 9 Vict. c. 108, to 
appoint and pay by salary one person to be a Commis- 
sioner of Fisheries to be associated with the Commis- 
sioners of Public Works.' By the 11 & 12 Vict c. 92, 
the two existing inspectors of Irish fisheries were made 
inspecting commissioners, to act along with the Com- 
misioners of Public Works in the execution of the 
Fisherj'^ Acts ; and in future the appointment of the 
inspecting commissioners was vested in the Conamis- 
eioners of her Majesty's Treasury. That Act also em- 
powered the Commissioners to divide Ireland into 
fishery districts The recent Irish Salmon Fisheries 
Act, 26 & 27 Vict. c. 114, transferred all the powers 
of the former Irish Fisheries Commissioners to the 
Special Fishery Commissioners provided under that 
Act 

Fish^ Districts,— Ry the Act 11 & 12 Vict c. 92, 
the Commissioners were authorised to divide Ireland 
and the coasts and islands into fishery districts, and 
to subdivide each district into two or more electoral 
divisions, and that conservators, who must reside or 
possess real property in the division, should be returned 
for each division.* The conservators act gratuitously, 
and are to hold meetings, appoint clerks, inspectors, and 
water bailifib.* The owners of several fisheries of the 

1 § 2. Ml. 

» 18 & 14 Vict c. 88, § 5 ; 26 & 27 Vict c lUy. 129.- 

* 18 & 14 Vict c. 88, §§6, 11. 
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valne of 100/. and upwards are ex officio conservators. 
The Commissioners may alter the districts from time 
to time, giving due notice thereot* All productive 
fisheries (whether several or not) are rated to the poor, 
and also pay licence dilty* The party may appeal 
from the decision of the board of conservators to the 
assistant-barrister for the district, or to the judges of 
the assize.* The election of conservators is to be tri- 
ennial* Persons who have paid licence duties within 
any electoral district shnll be entitled to vote for con- 
servators either in person ot by proly, according to 
value, viz. for duty tmder 2Z. one vote ; between 21. and 
5/. two votes; between 51 and 10?. three votes; above 
10?. fotfr votes.'' ' ' 

Magistrates paying licence duty, tod being owners of 
land abutting on rivers or lakes in ainy district, may act 
and vote as ex officio conservators.* Three conser\^ators 
are a quorum at a district meeting ; matters are deter- 
mined by the majority of persons assembled; the 
chairman, besides his original vote, to have a casting 
vote.*^ The constabulary have the powers of water 
bailiffs in enforcing the Fishery Acts as to close tilne, 
and destruction of spawil x)r unseasonable fish, &c.^' 

1 11 & 12 Vict. c. 92, §6. 

> 18 & 14 Vict. 0. 88, § 6. ** The fishery districts formed are twenty- 
one, viz. Dublin, Wexford, Wateifojdj LismOre, Cork, , Skil^^re^n, 
*Bantry, Eenmare, Killamey, Limerick, Galway, Ballynakill, Bangor, 
BalHna, Sligo, Ballyshannon, Lettettenny, Londonderry, Coldraine, 
Bai)yc«9tl6, Drogheda."-7-:iZ(^dr< qf, Irish Bish&y Commimonws for 
1862. 

» 18 & 14 Vict c. 88, § 7 ; U & 12 Vict. c. 92, § 23. 

* 18 & 14 Vict c. 88, § &.' , 6 I>id. § 13. 

« 26 & 27 Vict, c 1'14^*§ 27. 7 H 4; la yict* c. 92, § 17* 

8 7 & 8 Vict c. 108, § 2. 
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Special Fishery Caw^issioners. — The statUtiB 26 & 27 
Vict. c. 114, gives power to her Majesty to api)oint'' 
three Commissionersi to be styled Special Commls-' 
sioners for Irish Firiieries, who are to have a seal.^ 
They are disqualified from sitting in Parliament^ Their^ 
powers are to continue for two years only.' They are 
paid by salaries.* Ahy one of them may do ordinary 
acts ; hui at least ' t^o must cancnr in ordering the 
rettrbval of an illegal net or wear, though all must hear 
the cas^s as to these.** They may compel the attendance 
of -.witnesses, and examine on oath.* Witnesses are* 
punishable for perjury.^ Proceediags are not to abate 
bxthe death or discfharge of at Commissioner.® On the 
determination of their oflSce their powers and duties are 
ttoiievolve on two permanent inspectors of fisheries, ta 
be appoiQted by the Ldwi'TJieiitenant.* '^ 

All the powers of the former, oi? Fishery Commis- 
sioners, are transferred to these Special Fishery Com- 
missioners, except as to the white sea-fish and oysters/*^ 
They bave power also to define the mouths of estuaries 
and rivers.^^ 

Though the Special Fishery Commissioners are not 
suB^ect to be ordeffed or controuled by courts of law 
aaid equity in the ordinary way,*^ yet, where any 
pefton feels aggrieved with any of their decisions, he 
may appeal to the* Court of Queen's Bench in Ireland 
witiiin seven days -after the decision:,' in a manner 
similar to appeals from Justices at petty sessions.^® 

1 7 & 8 Vict. c. 109, §§ 32, 33. » § 84. » § it, 

* §36. ' « §85. « §38r 7 §39/ ' » §40. 

» § 42. w § 15. S " § 17. ' w §40; i' » § 14. 
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Bye-lam of Commissioners, — In consequence of the 
exclusive powers given %o the Commissioners to alter 
the close time and other details of the Irish fisheries, it 
is necessary, in order to ascertain the entire existing 
law affecting any particular county, to obtain a copy qf 
the most recent bye-laws, which are, or may be, varied 
from time to time. By the statute a copy of all bye- 
laws, rules, orders, and regulations made by the Com- 
missioners must be sent to each clerk of the peace, and 
notice thereof posted up at the usual place for posting 
notices in the petty session district,^ and a printed copy 
for each district may be bought for one shilling.^ 

Meaning qf Terms. — In the Irish Fishery Acts the 
words "estuary'' and "bay" include harbours or road- 
steads; "rivers" includes tributaries of rivers, and all 
other streams and watercourses; "vessels" includes 
•ships, boats, cots, cobles, or curraghs; "fish" include 
oysters and oyster-brood; "salmon" includes grilse, 
peall, sea-trout, samlets, par, and all other fish of the 
salmon kind, and the spawn and fry thereof; "trout" 
includes poUar or fresh-water herring, and all fish of the 
trout kind, and spawn of fry thereof; "net" includes 
all descriptions of tackle, trawl, trammel, stake, bag, 
cogsbill, eel, haul, draft, and seine nets, and all other 
engines or devices used for like purposes ; "fixed net" 
or " fixed engine " includes wears, stake, bag, stop, and 
still nets, and all other engines or devices used for like 
purposes.' 

Funds of the District Board. — ^AU sums received for 

1 5 & 6 Vict. c. 106, § 92. • § 93. 

» 13&14Vict. c. 88,0;; 
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licence duties and ratei!^ and from the sale of forfeited 
engines or nets, or instruments, and from penalties, aio 
paid to the credit of the Fishery Commissioners, and 
applied in respect of each district ; and the treasurer, 
when one is appointed, keeps and pays the same over 
to the board of conservators, for the purposes of the 
district^ The treasurer of the district is to keep and 
pay over the duties and rates to the conservators of the 
year for which these were payable.* 

Use of Shcfre hy Herring Fishermen, — ^There is no 
close season in the Irish sea fisheries, e^^cept as to 
oysters. At common law there is no right in eea fisher-^ 
men to make use of the sea-shore, which belongs to 
individuals .• But in Ireland a power has been given 
by statute in certain cases.* 

*' It shall be lawful for aU fishermen and persons em- 
ployed by them to enter upon aU such beaches, strands, 
and wastes on or adjoining the sea-shore, or any estuary, 
as may be necessary for the purpose of carrying on any 
herring or other sea fishing, and also to draw up and 
spread their nets and land their fish upon any such 
beach, strand, or waste: provided nevertheless, that 
they shall not erect any fixtures or fixed nets thereon, 
save as herein-after provided. 

"And it shall be lawful for all watchmen, directors, 
and guiders of fishermen, and all such fishermen them- 
selves, and such other persons as shall necessarily attend 
the nets or fishings at the times of fishing for herrings. 



1 11 & 12 Vict c. 92, § 27. 
^ B^Q Vict. c. 106, § 3. » See anU, p, 

IS&H.Victc. 88, §8. 
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^ pilchards, and other ^ea fish, to enter and go into ami 
^.upon any lands which do lie or adjoin near unto any 
fishing place, fit, ,cozivenient, and necessary to watch 
and to draw or carry the fisb on shore, and there to 
, watch for the said fish, , and; to direct and guide the 
aaid fishermcA wh^ch shall be upon the sea and sea- 
ooasts for ilhe taking of the ^aid fish ; provided that no 
person shall be empowered or authorized by this Act to 
enter in or upon apy enclosed garden, or any tillage 
Xand with a growing crop tliereon,^ 
. " If any person shall resist or forcibly obstruct any 
fisherman or person, employed by him in enteriog upon 
and usping in th^ manner ajad for the purposes aforesaid 
the said beaches, strands, wastes, and other lands, save 
gardens and lands with a growing crop as aforesaid, 
Bvexy person so offending shall for every such offence 
forfeit and pay any sum not exceeding 5L^ " 
. Fishing Vessels Registered. — ^All fishing vessels on 
the coast of Irelajid shall be .marked and registered at 
the coast-guard station or custom-house office adjacent, 
under a penalty of 101? \ . 

Every boat, cot, or curragh, shall have the name of 
the owner, pr of one of the owners, painted on a con- 
spicuous place thereof, under a penalty not exceeding 21} 

Sea Wets. — ^The restrictions on sea nets were contained 
in the statute 5 & 6 Vict c, 106. 

"And be it enacted, that no net or other engine 
covered with canvas, hide, or other material, by whicji 
unsizeable and young fis^h may be taken or destroyed, 

1 5 & 6 Vict. c. 1.06, § 4. « Ibid. § 5. 

''i^ii^ie. * Ibid. §81. 
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shall be used on the sea-coast, or within any estuary, 
,pxcept for the purpose of. dredging fo^: shell fish, and 
JBvery .person offending by,'si;ch use of any such net or 
engine sliall forfeit the same, and shall also for every 
such oflence forfeit and pay any sum not exceeding lOZ." ^ 

And no person shall, at any time between sunrise and 
sunset, set either in the sea, or within the tideway, in 
any estuary, any sea-net for catching herrings, or any 
trammel-net, unless specially authorised by a bye law 
of the. Commissioners, or le^ive any drag or other net 
in tbQ water between sunrise and sunset, except seines 
or drift-nets for pilchards, or fish, pther than herring ; 
but all persons may use seine-nets for the catching of 
herrings, save in such places as may be forbidden by 
any bye -Uw of the Commissioners.^ 

" Every person who s*hall, between sunset and sun- 
rise, have set, either in the sea or within the tideway in 
^ny estuary, any such net as is hereby prohibited from 
being left set or in the water between sunrise and sun- 
set, shall .before sunrise haul up and remove such net or 
nets ; and every person offending by not so hauling up 
^,nd removing such net before sunrise, shall forfeit the 
net so set or in the water, and shall also forfeit and 
pay any sum not e:?:ceeding 5Z., unless it shall be proved 
to the Justice before whom complaint shall be made 
against such person, that he was prevented by sudden 
storm or stress of weather from hauling up and removipg 
fiuch net.8 

^ 5 & 6 Vict, c, IOC, § 6. ' 

« 7 & 8 Vict. c. 108, § 7 ; 8 & 9 Vict c. 108, § 15, 

3 5 & 6 Vict. «. 106, § 8, ' ■* . 
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" Every pei'son who shall nse any trawl or trammel- 
net at any season or any place, eitlier in the sea or 
within the tideway in any estuary, when or where the 
iia,e of the same shall have been prohibited by any bye- 
law to be made as herein-after mentioned, shall forfeit 
eveiy such net so used, and shall for every such offence 
also forfeit and pay any sum not exceeding 20?.^ 

" And whereas shoals of herrings and other fish are 
frequently prevented from entering bays and estuaries 
by persons setting nets at or across the entrance of 
such bays and estuaries : be it therefore enacted, that if 
any person shall set any net at or across the entrance 
of any bay or estuary in any place or at any time whicli 
shall be prohibited by any such bye-law, every person 
so offending shall forfeit and pay for each such ofifence 
any sum not exceeding 5/.^ 

Sea Fish near Wears, — *' Whereas soles, turbot, sprats, 
hake, and other white sea fish are now caught by means 
of wears in the tide-ways of certain rivers during the 
close salmon season, and it is expedient that such 
fisheries should, binder certain restrictions, be permitted: 
be it enacted, that it shall be lawful for all persons 
now legally entitled by charter or prescriptive right to 
the use of such wears to continue to use them for the 
purpose of catching white fish, notwithstanding its 
being the close salmon season, provided they obtain the 

^ 5&Q Vict c. 106, § 9. Trawling has been prohibited by bye- 
law of the Commifisioners in several places, as Dublin Bay, East 
Coast, Dundrum Bay, Belfast Lough, Lough S^^Hlly, Donegal Bay, 
Galway Bay, Brandon Bay, Bantry Bay, Glamdore Harbour, Water- 
ford Hai^bour, Wexford Coast. Trawling has been prohibited in Dun- 
garvon Bay and Tliver Bay. — Report of Irish Fishery Commissioners fir 
1862.*. . I Ibid, §10. 



i(^^ 



257. 




licence of the Comaiissioiiers nppointed under this Act ' 
to do so ; and it shall be lawful to the said Gommis- 
sioners to issu^ their licence accordingly, for sach period 
lis they may think proper ; provided, however, that all 
such wears shall be subject in all other respects to the 
provisions of tliis Act, and to such bye-laws and regu- 
lations as may be made in regard to them by the said 
Commissioners, pursuant to the powers reserved to them 
in this Act.^ -» 

Oysters, — The right to oyster beds in Ireland is the 
same at common law as in England ; they go with the 
soil, and whoever is the owner of the soil is entitled 
to keep oysters there. 

Stealing Oysters. — ^The property in oysters and oyster 
beds is protected by the same statute as in England, 
\iz. the Larceny Act, 24 & 25 Vict. c. 96, § 25.' Nothing 
in the Acts protects oyster beds lying below the level of 
the lowest spring tides, unless these are held by 
charter, grant, patent, statute, or prescription.^ 

Power to Make Oyster Beds. — Power was given to 
owners or occupiers of lands adjoining the sea or any 
estuary, with the consent of the Fishery Commissioners, 
to form oyster beds, and appropriate part of the shore 
for that purpose, but so as not otherwise to abridge 
the right of the public in other respects. The enact- 
ment was as follows ; — 

" It shall and may be lawful for the owner or occupier 
of any land bordering on the sea or any estuary, with 
the permission in writing of the said Commissioners, or 

1 5 & 6 Vict. c. 106, § 39. « A'nU, p. ^ 

« 8&9 Vict c. 108, §10. 
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for any person or persons, with the' ci&nseat ' of ^sucfe 
owner or odcSpier, and with the permisBfen in writing 
of the said Coim»issioners, to form or plant any oyster 
bed or laying ontlie shore adjacent to such lands,, and 
either above or below tlie • level of the lowest water 
marks of springtides, as .the said Commissioners shall 
think fit ; and it shall be lawful for .the several persons 
forming or planting any snch oyster bed or laying to» 
hold the same as pri^'^ate property, and to exercise an 
exclusive control over the sanae, and such oyster beds 
shall be entitled to the like protection as by tlae said 
lecited acts k provided in case of any other oyster beds 
or layings being the exclusive property of any persbn : 
provided always, that the forming and planting of such 
oyster bed^ a3 aforesaid shall »ot give any exclusive 
right or title to the occui>ancy of the said shore, except 
for the purpose aforesaid, or to the appropriation of 
any public j.banks or beds at present resorted to for 
oysters, but that the rights hereinbefore granted and 
conferred are to be- considered as exclusively applying 
to places where no. such public oyster beds at present 
exist ; saving to the Queen's most excellent Majesty and 
all the subjects of this realm the free and full exercise 
and enjoyment of all other rights of fishing or otheis 
rights whatsoever in or along the said shor^ subject ta 
the provisions herein contained." * 

Under this power twenty-five licences were granted 
up to March, 1853, and nine more were under con- 
sideration.2 

I 15 & 14 Vict. c. 88, § 41. 
&«« •* Eejort of ImL Fiskeiiea for 18S2L'" 
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Close Season for Oysters. — ^The close season for oysters 
is from let May to 1st S^pt^mber exclusive.^ Power, 
however, is given to the Coiiimissioners to alter this 
period on inquiry.^ The Commissioners may also, on 
the application of any person interested, in any oyster 
fishery in a particular lofbali4y,'6all a meeting of those 
interested in. such fishery, and afte? hearing and receiv- 
ing evidence, may appoint a period not exceeding the 
term of three yeara, \rtthin whioh it shall not be lawful 
to dredge for, take, catch, or destroy any oysters, or oyster 
brood in such locality ; such decision to be duly pub- 
lished.* Power is also reserved to persons to dredge for 
and^take oysters during close season from natural public 
beds below the level of lowest spring tides, during such 
part of the close season as the Commissioners may 
aj^oint* But persons who take or possess oysters for' 
any other pui^^e,.. shall 'forfeit all the oysters, and 
incur the same penalty as is incurred for taking them 
in close season.* If any person dredge for, take, catch 
or destroy, have in his possession, sell, or buy any 
oysters or oyster brood within the close season, he 
shall forfeit such oysters, and a sum not exceeding 51 
for each oflfence, provided that nothing shall prevent 
the proprietor of any oyster bed, or any person deriving 
under him, fi'om removing or laying down oyster brood 
during close season.*^ The minimum penalty is lOsJ 

The penalties for stealing oysters are cumidative.* 

1 5 & 6 Vict. c. 106, § 32. . « Ibid. § 33. 

8 7 & 8 Vict. c. 108, §§ 6, 6 ; 5 & 6 Vict c. 106, §§33, 34. 

.< 8 & 9 Vict. c. 108, § 19. » Ibid. p. . 

« 5 & 6 Vict, c lOd, § 36. ' 11 & 12 Vict, c, 92, § 42. 

8 See an^, p. 90. 

s2 
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The Comniissioiiei's have exercised their powers of 
making bye-laws as to the oyster fishery on the coasts 
of Wicklow and Wexford, Cork Harbour, Tralee Bay, 
Askill Sonnd, Clew Bay, Blacksod Bay, and Carling- 
fbrd Longh.^ 

Improvement of Oyster Beds, — The Fishery Commis- 
sioners may make bye-laws, rules and regtdatioiks to 
prevent the destruction and removal of small oysters 
and to regulate the mode of dredging.^ Owners or 
tenants of oyster beds may also appoint water bailiffs 
to watch the oyster beds and enforce the Acts, and 
such bailiffs shall have the same powers as those 
appointed by the Commissioners.^ 

Bait Beds, — ^A similar power is given to owners of 
land adjoining the sea or estuaries, with the consent of 
the Commissioners to form bait beds for the purpose of 
increasing the means of procuring bait for the line 
fisheries, and these bait beds are protected like oyster 
beds.* 

Licence Duty on Engines, ^c. — All|eiigines, nets, instru- 
ments or devices whatsoever used for the taking of 
salmon, ti'out, pollen [i,e. freshwater hen^ing, a species of 
trout as defined by 13 & 14 Vict c. 88, § 1), or fish of 
the salmon trout kind, or for the taking of eels, and 
all fixed salmon, trout, or eel fisheries within any dis- 
trict, or on or off the sea-coast thereof, shall, except as 
hereinafter provided, before the same be used in the 
said year or subsequent year, be duly licenced and rated 

1 See the ** Report of Irish Fishery Commissioners for 1862,*' p. 29. 
« 8 & 9 Vict. c. 108, § 20. s Ibid. §21. 

* 5&6 Vict. c. 106, §13. 
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in tlie matmer hereinafter prescribed upon payment of 
the licence duty or rate hereinafter provided.^ The 
Commissioners have no power to exceed the following 
scale, bat may reduce it in certain districts, except those 
relating to fixed engine&^ 

Scale of i/icenee Duties for each engine, net, instniment, (wdeyiceA 
used in s^mon, trout, pollen, or eel fisheries in districts. 

£ i. d, 

I. Single salmon rods 100 

^. Croas lines und rods 200 

Snap-nets -> 1 10 

Draft-nets or seines 800 

Biift-nets 8 

Tnunmel-nets, or draft-nets for pollen . . . i^ . ^ 1 10 

Pole-nets *^« 2. 00 

Licence] Duties such as 

shall be fixed by Oom- 

Other nets, or similar engines not named J missioners. or Conser 

above 



3. 

4. 
5. 

7. 



S. 



9. 

10. 
11. 
12. 










yators as provided by 
the Act II & 12 Tic*. 
c. »2. 

Bag-nets 10 

Fly-nets . ^ . . .• 80 

iStake-nets, or stake-weais (Scotch) .30 

Head-wear . . ,« 6 

13. For every box, crib, cruive, or drum-net in any wear for 

taking salmon or trout ....,» 10 

14. For eterygap, eye, or basket in any wear for taking 

eels 1 

To be rated at Ten per 
Note. — ^Fized fisheries for salmon or eels cent on Poor, Law 
claimed to be ''several fisheries,'* whether 
Ished by means of fixed ^ears with boxes, 
cruives, or rails for stopping the fish, or by < 
means of the fish being stopped by rocks or 
other natural or artificial obstructions, and 
taken by means of draft or other nets . . . 



d 







Taluatioft, unless suck 
per-centa^ be reduced 
by the Commissioned 
or by the Conserva- 
tors, as provided b^ 
theAct,W.&12Vicfe 
C.92. 



1 11 & 12 Vict. c. 92, §8. 

« 11 & 12 Vict c. 92, §§ 10, 18 i 26 & 27 Vict. c. Ill, 1 26^ 



3^ FISHEBY LAWS OF IRELAND. 

Snffines InjurUms to Fish. — ^The Commissioners inay^ 
by their bye-law prohibit the use at any time or season 
of . any engine or device for the capture of fish. which 
upon inquiry they may deem to be injurious to the 
fisheries.^ 

Licensing Engines not Enumerated in the StattUe. — 
^' t'or any isngine, instrument, net, wcar^'pr; device what-' 
sbevernot enumerated in the above schedule, and which 
may be proposed to be used foi* fishing for salraon, trout, 
jfioUen or fish. of the salmon or trout kind, or for eels, Jt 
^all be lawful for the said Commissioners at any time 
before a board oif conservators shall be formed, and after 
the formation of such board it shall be lawful for such 
board of conservators for the district, as the case may 
be, to fii and determine the licence duty on paymertt 
oi which the same may be used in such district, regard 
being had, as far as practicable, to the relative capability 
of capture and productiveness of the same," as compared 
with those set forth in the said schedule, and the rela- 
tive proportion of the duties therein set forth ; provided 
always, that the party proposing to use any such engine, 
iiistrument, net, wear, or device not enumerated injsuch 



* The duties actually charged for engines hitherto were considerably 
below those fixed by the statute, and rary in different fishing districts, 
the duty on salmon rods being usually ten shillings. The number of 
licenses sold, and the duty obtained for engines in 1862', were as 
foUow : — Salmon-rods, 1771, 967?. ; cross-lines, 256, 820Z. ; snap-nets, 
248, 267/.; draft-nets, 462, 917/.; drift-nets, 86, 72/.; trammel-nets, 
128, 65/.; pole-nets, 84, 48/.; bag-nets, 252, 1016/.; fly-nets, 17, 69/.; 
stake-nets, 90, 877/. ; head-wears, 50, 93/. ; boxes, cribs, &c. 71, 276/. ; 
gaps, eyes, &c. 250, 222/.; sweepers, 1, 3/.; cog-hills, 57, 41/.; loop- 
nets, 1, 1/. 

• 8&9 Vict c. 108, 814* 



fichedttle, sfiall -{previously give nolice to sotn:e constabu- 
lary or coast-guard officer of the district, or to some 
inspector tippointed under this Act, of his intention to 
use the ssttne, w!bo shall and is hereby required to for- 
ward to the said Commissioners, or the said conser- 
vators, as the case may be, a description thereof, as to 
lis relative capability of capture sA 'compared with the 
engines, instruments, nets, wears, or devices set forth in 
tiie said schedule, and shall furnish the name by which 
it shall be designated, upon which the Commissioners 
or the said -conseirvators, as the case may be, may autho- 
rise the use of the same, \ipon payment of the licence 
duty Vhich they may fix, and Cduse the same to be in-, 
serted in the schedule of licences for the said district : 

^Provided Ttlways, that rods used singly for taking 
trout, perch, pike, or other fish, save and except salmon, 
shall not be -subject to any licence duty tinder this 
Act : pi'ovided also, that if any person using a rod 
shall, und^ pretence or otherwise of fishing for trout 
perch, pike, or other fish, take or kill salmon with such 
rod, such person shall be subject to a penalty of the 
tike amount as the licence duty for thetfane being pay- 
able for a salmon rod, and the same shall' be recovef- 
able before a jTustice or Justices in like manner as 
other penalties nndet the said recited Acts or this Act. 

" Provided also, that all ctOss-lines used with a rod 
or rods for takfog !Ssh of any kiiftl whatsoever shall 
be subject to the Iteence duty payable under this Act, 
fot the time being upon cross-lines and rods, until the 
same shall be altered as herein provided.^ 

* 11 & 12 Vict. c. 92, § 2L 
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* Lieences for Enffvnes, how obtained^ &c. — AIT licences 
aie printed in the form preseriled hy tire Commissioners, 
and stamped with the seal of the district board,'' and 
are good only for the year in which they are issed.^ To 
alter or fraudulently counterfeit the same subjects the 
party to a penalty of double the amount of duty.2 Any 
person using an engine, net, instrument, or deyiee, or 
haying the same erected or in fishing order, or found 
with the same in his possession in or near any fishing 
place, or going to, or returning from fishing, shaU pro- 
duce to any of the Commissioners, or any of their 
officers, or any conservator of the district, or any in- 
spector, water bailiflT, or officers «r men of the navy, 
coast-guard, or constabulary, when demanded, the licence: 
for the same ; sellers or manufecturers of the nets, &a 
being exempted.^ No party, except those named, ar& 
entitled to have the licence produced to them. Ther 
licences are sold by licensed stamp distributors, or 
persons appointed by the board.* Bat if any person 
shall have paid licence duty for a rod in any district, 
he requires no licence for a rod in any other district.* 
licences are to be sold to all persons demanding, with- 
out any question or objection.* 

Fishing without Licence, — Any person using or erecting: 
any engine, net, instrument, or device whatsoever, with- 
out being duly licensed under 11 & 12 Yict. c. 92 and 
13 & 14 Vic. c. 88, shall be liable to pay such penalty, 
not less than double, nor more than treble the licence 
duty which the engine, net, instrument, or deviceThe 

i 11 & 12 Yict. c. 92, § 28, » Ibid. p. . 

» Ibid. § 29. * Ibid. § 30. * Ibid. § 30. « Ibid. § 31^ 
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stall have been so using or erecting would for the time 
being be subject to, in addition to the forfeiture of * the 
engine so used.^ 

Fisheries to he Subject to Annual Rate. — All safknon, 
trout, or eel fisheries rated to the poor, shall, in each 
yesar, pay as an annual rate, in two half-yearly galas, 
on 1st February and 1st July each year, such sum, in 
addition to the licence duty to be paid for. engines, 
instruments, &c. as shall be equal to the ailK>unt of the 
difference between the sums paid by such respective 
persons for such licence duties, and the annual sum of 
ten per cent, upon the poor law valuation of such 
fishery, subject to alteration by the district board.^ 

Natural Obstructions in Rivers, — If in any river 
reefs, or ledges of rocks, shoals, or other natural ob- 
structions prevent or impede the free passage and 
migration of salmon, trout, and other fish, and hinder 
the approach and access of the same to the upper parts 
of the said rivers, or any lakes communicating there- 
with, and depositing their spawn therein, the Commis- 
sioners, on the application of a person interested in the 
fisheries in the river, may alter the bed so as to secure 
the free passage of salmon, trout, eels, and other fish, 
compensation being made to persons injured, and pro- 
vided no injury is done to mills or drainage.^ 

Wishing Wears. — ^In Ireland, as in England, wears 
are l^al, if their origin^<^n be traced up to the statute 
of 25 Edw. III.* The Special Fishery Commissioners 

1 13 & 14 Vict. c. 88, §;2. 

» 11 & 12 Vict. c. 92, § 23 ; 13 & 14 Vict. c. 88, § 7. 

• 5 fc « Vict. c. 106, § 62. * Soe wnUy p. 37. 
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Lave powet given Ihem by tKis Irish Salmon Rsheries 
Act, 26 & 27 Vict c. 114, § 7, to inquire into the legality 
of all fishing wears, and remove all which were not. 
legal, except that if the illegality consisted in not 
having a ftee gap, and the owner ^Undertake to make 
such gap, the wear shall not be prostrated.' If the 
fishing wear is unlawful, the owner is bound, after a 
notice, to prostrate the same in thirty days, otherwise 
he will forfeit 60/., of which half shall go to the informer 
and half to the district conservators/ Before, how- 
ever, abating a fishing wear as illegal,- the Commissioners 
are to hear interested 'parties, as iA life case of fixed 
engines.* 

Where legal fishing weaYS have been maliciously 
injured, the person itijuired may apply, uhder 6 &7 Wm. 
IV. c.116, to Presefttment Sessic«*8 for compensation, 
and the Grand JUry i6ay order compensation to be 
levied on the countyi barony, parish, district, townland» 
or subdenomination therfeijf, fls thie Grand Jury shall 
direct' 

*^Similar powers t^3 to Abatement were given by the 
the statute 13 & 14 Vict. c. 85. Any^ person who 
complains of any weai^ fixed net, or iengiifey'ihily make 
his complaint, in writing, to the Commissioners, with 
particulars, as required by 9 & 10 Vict c. 114, and they 
may summon the parties before them, and after hearing 
evidence, may make an order or decision, in writing, 
under their hands and seals, declaring that such wear, 
fixed net, or engine, or any part thereof, is a nuisance, 

* 26 & 27 Vict. c. 114, § 8. « Ibid. § 13, 

« 8&9Victl08, §§7, «. 
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and shall be abated and removed ; ond the Commis- 
sioners shall authorize some person to abate and removo 
the same, at the expense of the party- summoned, who 
erected or used the same.* But the party may appeal 
to the next Judgesof Assize, and if the decision is re- 
versed, the expenses- jki^ to be^reimbiirsedi- No person 
other than the persons entitled shfdl p}ace; erect, main- 
tain, or use any wear, fixed ;^t, or^otiierreontrivance for 
placing or erecting nets, or taking K>f fish on any parts 
of the coasts of Ireland, or on the bank or shore of any 
river or estuary wherein the tide ebbs and flows, or in 
the sea or tideway adjoining such coast, bank, or shore, 
imder a penalty of from 1/. to lOl., and 10s. for every 
fish so taken and destroyed, and forfeiture of the wear, 
&c." To re-er^ct a wear, &c. after conviction, causes a 
forfeiture of the materials and of 10/., and of 21. pet 
day/ 

Fixed Nets, — All new fixed nets, i,e, nets not legally 
exiting in 1862, are illegal, and any person may destroy 
them.* ITie net and fish are forfeited, and a penalty of 
^L to 20/. per day is incurred.* The Special Fisheiy. 
Commissioners have power to inquire into and remove, 
if illegal, all nets injurious to navigation.' 

If a fixed net (other than a bag-net, wliich is illegal,) 
had been in use in July, 1863, having been erected 
under the Act 5 <^ 6 Vict. c. 106, id not injurious to 
navigation, not a coi%moil. nuis8fnce,,and.not illegal at 
common law or under any statute, the Commissioners 

1 13 & 14 Vict. c. 88, § 14. » Ibid. §15. 

» Ibid. § 16. * Ibid. S 17. 
' » MtnOtfmfr, WUky, 82 L. J. M. C. 

« 46 « ^7 Vict c. 114, § 4. 7 Ibid. § 5. 
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shall give ti certificate of the situation of such net, and 
it will be legal.^ A fixed net includes a head-wear.' 

Stake-wears, stake-nets, and other fixed nets in the 
Bea or tidal ways, must have clear openings in the 
pouches and traps, as provided by the Acts.* All who 
use, though not entitled to use, stake-wears, stake-nets, 
bag-nets, and other fixed nets in the sea and tideways, 
forfeit lOi besides the w^ar, and being liable to be 
ordered to remove it.* 

Right to Stake and Fix^ed Nets, — By the Act of 1842, 
any person legally possessed of or entitled to any several 
fishery in or along any estuary or part of the sea-coast 
in Ireland, might lawfully fix or erect, subject to such 
regulations as the Commissioners might impose, any 
stake- wear, stake-net, bag-net, or other fixed net for the 
taking of salmon, provided that no right to the shore 
was, except for the purpose of attaching the nets, thereby 
conferred.^ .So owners in fee and tenants for a term, 
not less than one hundred years, of lands adjoining the 
sea-coast, were empowered to erect stake- netls and fixed 
nets to the shore ad^ining the lands, provided no 
several fishery belonging to another person existed 
there.® No ^stake-wear, head-wear, stake-net, bag-net, 
fixed net, or any contrivance for a net, shall be lawful 
which obstructs the navigation, otherwise the Commis- 
sioners, after inquiry, may cause it to be abated J 

Bag-Nets.'-'AM bag-nets, after July, 1863, placed in 
rivers or estuaries, or within three miles from the mouth 

^ 26 & 27 Vict c. 114, § 6. 2 ibid. § 44. 

Ms & 14 Vict. c. 88, § 43. * 8 & 9 Vict. c. 108, § $. 

* 5 & 6 Vict. c. 106, § 18. 6 ibid. § 19. . . .7 ibid. §21. 
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of any river, were declared illegal^ and the net and fish 
caught are liable to be forfeited, and the owner fined 51. 
to 201. per day.^ But bag-nets legally existing within 
three miles of the mouth of a river, in the whole of 
which the owner has the exclusive right of catching 
salmon, are exempted. 

Boxes and CHbs. — In fishing wears and fishing mill- 
dams, the boxes and cribs used shall be of a certain 
situation and form prescribed by statute, under certain 
penalties. Every obstruction to the free passage of 
fish through each and every cruive, crib, or box, shall 
be removed within thirty-six hours after close time has 
commenced, under a penalty of forfeiture and 501. and 
51. per day, and a Justice may order the removal and 
sale.* 

Free Gaps. — Every fishing wear must have a free gap, 
or opening, according to the statutory form,^ and no 
compensation is to be given for any loss thus caused ;* 
and the owner is bound to make and maintain such 
free gaps, free froni anything to scare the fish from 
entering, under heavy penalties/ Where a river is not 
more than forty feet broad, and a legal fishing wear 
exists, the Commissioners may, instead of requiring a 
free gap, order the weekly close time to, be extended 
twenty-four hours.^ 

The waste-sluices, waste-gates, or overfalls of the 
wears of any mill or factory, deriving their supply from 
rivers frequented by salmon, shall at all seasons of the 

1 26 & 27 Vict. c. 114, § 3. « Ibid. s Ibid, § 10. 

4 5 & 6 Vict. c. 146, §37. » 26 & 27 Vict. c. 114, §9.. 

« Ibid. § . 7 Ibid. § 12. 8 Ibid. §11. 
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year when such mills or factories shall not be used for 
milling purposes, be kept open, if no passage for fisti 
be provided ; and' when such passage for fish shall be 
provided, the sluices, and waste sluices, waste-gat^s, or 
overfalls shall be kept down or shut, to force through 
the passage for fish . 

Otters, Fpears, Gaffs, — In any freshwater river or lake 
it shall not be lawful, at any season of the year, to use, 
for the purpose of taking fish, any otter, lyster spear, 
strokehaul, dree-draw, or gaff, except- when a gaff is 
used as auxiliary to angling, or where it is used by tfce 
owner or occupier to remove fish out of a legal wear. or 
box. The penalty is 4i to 101. besides forfeiture of the 
implement: eel-spears are excepted.^ 

Cross-Lines. — It shall not be lawful for any person 
(save the proprietor of a several fishery, or any person 
duly authorized by him, in writing, within the limits 
thereof,) to take, catch, or fish for any salmon or trout 
by means of cross-lines in any river, and any person 
so offending shall forfeit and pay a sum not exceedi- 
ing 6t* 

Talcing Fish in MiU-Dams, Watercourses, &c, — ^If any 
person shall, at any season of the year, in any mill-pool 
or mill-dam, or in any works appurtenant to any milT 
or factory, or in any watercourses leading the water to 
Or from such mill or factory, place, lay, set, or draw any 
net, grate, creel, or other engine, or use any means or 
device whatsoever (save and except rod and line, used 
subject to the provisions of this Act,) for the purpose pf 

1 5 & 6 Vict. c. 106 ; 18 & 14 Yici;. c. 85, § 89. ' 

? 18 & 14 Vict c. 88, 840. * ' » 5 &8 Yict C* 100^170. 
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taking, destroying, or ctstiuctirg any salmon or otLeir 
feb, or the fry thereof, the person offending shall forfeit 
lOZ. and such nets or other engines ; and the owner or 
occupier of the mill or factory will be taken primd facie 
to have incurred the penalty, unless it appear he wa& 
ignorant of the acts done;* In watercourses, cuts, 
channels^ ox sluices connected with salmon rivers, the 
occupier of such watercourse, &c. shall put at the point 
of divergence a grating or lattice, not exceeding two 
inches in the space ; and during the months of March 
w^pril, and May, and such othev periods of the year as 
the brood or fry of salmon or trout shall be descending 
ihe river, there shall be placed or stretched over the entire 
surfiEU^e of such grating a wire lattice or network, of such 
dimensions as effectually to prevent the admission of 
tJie fry, under a penalty of IPi^ 
- 'JS'eU diiringJfigJU injtivers. — No net, except a landing- 
^t, shall be. used :ui' fr^hwfi^r rivers to catch salmo& 
or. trout between eight P.M. «id«ix A.M. of following 
day, ;eipcept; in a several fishery ae&t above the tidal 
flow.3 

Fishing hy Night — Disturbing Spawninff Fish. — If 
any person sliall, bet'^em sunset and sunrise, have or 
use any light or fire of any kind, or any spear, gaff^ 
strokeall, or other such instrument, with intent, to take 
i^lmon or otner fish, in or on the banks of any lake or 
river, or if any person shall be found at any time 
chasing, injuring, or disturbing spawning fish, or fish in 
the spawning beds, or attempting to catch fish in such 

» ^ * 6 Yict. c, 106 8 ^. -\ Ibid. §76, 

*26'&27Vict c 114, §24 
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plaees (except with i-od and flies ouly within the lawful 
period), or damming, or teeming, or emptying any river 
or mill-race, for tiie purpose of taking or destroying any 
salmon or trout, or the fry thereof ; every person so 
offending shall forfeit all such instruments and a sunj 
of lOL' 

Nets, (fee. near Mill-Dams. — No person, though pos- 
sessed of a several fishery for twenty years next before 
18 & 14 Vict. c. 88, is entitled to use a box, crib, cruive, 
net, instrument, or device for taking fish (except rods 
and lines only) within fifty yards of a mill-dam, unless 
such mill-dam has a regular fish-pass attached.^ 

Nets at Mouths of Rivers,— No person, except the 
owner of a several fishery, shall shoot, draw, or use any 
net for taking salmon at the mouth of any river which 
is less than a quarter of a mile wide, nor within half a 
mile, seawards or inwards, from such mouth of th« 
river ; nor shall any but the owner of a several fishery 
in the whole of a river and its tributaries shoot, drssr, 
stretch, or use nets at the mouth or other part of a river, 
if prohibited as being injurious to th6 free passage of 
fish by any bye-law? 

Nets in Inland Rivers, — In th§ inland and freshwater 
portions of rivers and lakes, no person, save the owner 
of a several fishery within the limits thereof, shall, at 
any f)eriod of the year, lay, draw, make use of or fist 
with haul, draft, seine, or other net, for the taking of 
salmon or trout, unless in cases where a general public 
right of fishing for salmon with such nets, in the 

1 6 & 6 Vict. c. 106, § 78. « 26 & 27 Vict. c. 114, § 16. 

8 13 & 14 Vict. c. 88, §44. . . 
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nature of a common of piscary, has been enjoyefl for 
•'.^ space of twenty ^ears next befcre 1842, ^under a 
penalty of forfeiting such nets and a sum not exceed- 
ing 101} 

, Meshes of Nets for Salmon and Trc^t and Freshwater 
» JRsA.— No net for the taking of salmon or trout in the 
^a, estuaries, or tideways, or for the taking of any fish 
in the inland and freshwater portions of rivers and lakes, 
shall be used with a mesh of less size than one and 
three-quarter inches from knot to knot, to be measured 
along the side of the square, or seven inches,, to be 
measured all round each such mesh, ^ugh, measurements 
being taken in the clear when the j^eiiswet ;. and if any 
person, shall use* any net contrary to this provision, 
^such person shall be liable to a penalty not. exceeding 
10?., besides forfeiting such' net.^ But the Commis- 
sioners may alter- the .size of meshes in certain localities 
by ^, their, bye- la ws.^ The illegal nets may be retained 
. till t^e. lieaij^g, when the Justices will make an oi:der 
' as to 4heir disposal^ • ,. , .. 

'Spaim of Salrrum, Tnmt, or Eds, — If any person 
^hall wilfully takei, sell, purchase, or have in his pos- 
session the spawn, smolts, or fry of salmon, or. of trout, 
or of eels, or in any way or, by any device wilfully 
obstruct the passage of the said smolts or fiy, or injure 
or disturb any such spawn or fry, or any spawning bed, 
bank, or shallow where the same may be, such person 
^shall forfeit 10/. for each offence, and also the nets or 

1 5&6 Vict. c. 106, §65. 
-^ 8 & 9 Vict. c. 108, § 11 ; 5 & 6 Vict. c. 146, §§ 26, ^^, 
3 8 & Yict. c. 108, § 12. * 5 & 6 Vict. c. 106, § 103. 

T 
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engines nsed;^ but there is no power to seize the 
spawn. 

Vvdean Fish, — ^If any person at any time wilfully take, 
kill, destroy, expose to sale, or have in his possessioB^ 
any red, black, foul, unclean, or unseasonable salmon or 
trout, such person shall forfeit and pay any sum not 
exceeding 21, for every such &h so tak«!i, Sk i^b»t fisb . 
caught accidentally and immediately returned to the water 
afe excepted.* There is no power to seize unclean fish. 

Pffi^oning Rivers. — ^Any person found on the lank 
of .^if neiir any river with any deleterious matter in hi9 
po9S^ioi3^ under such circumstanees as shall satisfy 
the 'Co^- J)efpre whom he may be tried, that such 
persoii ha^^ employed, or was about to employ, such 
deleterious ^(itter for the capture or destruction of fish,, 
the said Court is hereby empowered to inflict on such 
person a peAa]ty not less than 5/. nor more than lOf* 
for every such ofiTenee; and any person found taking 
fish firom any ri^r or lake, where it shall be proved to 
the satisfaction of any Justice that such fish have been 
wilfully poisoned, shall be subject to a penalty of not 
less than 10«. nor more than 5^.^ That enactment 
repeals, so far as is consistent, the following enactment : 
^ No person shall throw, empty, or cause to run or flow 
into any river or lake, any dye^tuff or other deleterious 
or poisonous liquid, or shall throw into such river or 
lake any lime, spurge, or other deleterious or poisonous 
matter, or shall steep in such river or lake any flax or 
kemp, umder a penalty of .10?. for every such offence.* 

^ f & «< Vict. c. 106, § 73. . « Ibid. § 74. 

^ ? la & 14^ Yict. 0. 88, 8 36. ^ « ^ 1 6 Vict c. 106, 1 80- 
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Anntuil Close Time far Salman — Freshwaier. — As 
regards rivers or lakes above the tideway, or portions 
thereof where the tide ebbs and flows (except in the 
counties aftemamed), the close season for salmon com- 
mences on 15th September.! As the close time must 
at least extend to 168 days, it follows that the last day 
of the close season is 1st March, inclusive, or in leap 
years 29th February. 

In Tidal Waters. — ^As regards sea-coast, estuaries, and 
tideways, the close season 'for salmon commences on 
1st September,* and counting 168 days, the last day is 
the 15th February following. 

The CommiasioneiB have no power to reduce the 
entire period of 168 days, though they may alter the 
time of commencing and ending the close season in 
other respecta By 5 & 6 Vict, c.^ 106, § 35, th^ close 
season cannot be altered by the Commissioners till three 
years elapse firom the last change.* 

Close Seccsdn for Salmon in Certain Excepted CouTtties. 
— In toy of the following counties, or on the coast 

1 9 & 10 Tict c. 114, § 1. « Ibid. § . 

• Varffing Close Time m Piakery J)i86rids,--ln the *♦ Keport of the 
Irish JPishery Coimnissloners for 1862," a table is given, showing the 
times now fixed in the different districts for the commencement and 
close of the fishing season for salmon and trout As regards trout, 
those periods will remain in full force tiU altered. But as regards 
saMon, inasmuch as 168 days must now be allowed in all cases for the 
close season, it is only the commencement of the elose season for 
salmon there specified that is in force ; and if the number of close 
days does not amount to 168, thea there must be added such a number, 
ta the end of the existing close season as will make up the number 
of 168. The latest changes made by the Commissioners in each dis- 
trict can only be ascertained with certainty by application to the Cle/k 
of the Peace, or to the place in each petty sessions' district for posting 
up noticefl, 

w2 
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thereof, Vi2r. the' counties of Antrim, Tyronef, Dohfegal 
Loiidouderrty, Majrb, Fermanagh, Leitrim, and Sligo, no 
salmon $hall be feilled, destroyed, or taken by any 
person from^ kny river, lake, or estuary, or on the sea- 
coast, 'on or after '20tli August.^ And cauiitiBg the. 168 
days prescribed as the minimum by 26 & 27' Vict 
c. 114, § 21, the last day of the close, s^son in those 
counties is February 3d. ^ . 

Fishing Wears in Close Tirne, — An ekcepli(5n% ^raade 
from the penalties of fishing in close time 'in favour of 
certain wears in February. The owner's or tenants of 
ancient wears constructed ,;in freshwater rivers above 
the ebb and flx)W of the tide, may use such wears 
during the month of February, and t^ke salmon from 
the boxes, cribs, or cruives,'or by drawing nets near 
such wears.2 There is nothing in subsequejit Acts which 
seems to repeal or to be incionsifetent with this enactment. 

Anmtal Close Time — -Tr&ut Fi8hiiig.:—TiiQ close season 
for ttout fishing extends irom- 29th' September -to Feb- 
ruary 28th or 29th '{i.e. thelaist day) following exclusive.^ 
And no fixed crib, cruive, box, or otlier device, nor any 
haul/ draw; or other net of any description, shall be used 
for catchiiig trout in aiiy salmon lake or river between 1st 
and 29th September,' exclusive, or at such periods, as may 
- be fixed by the cominissibneriS'for cefrtain lakes or rivers.^ 

The Commissioners have power to change* the close 



1 9 & 10 Vict, c. 114, § 3. « Ibid. § 2. 

3 13 & 14 Vict c. 88, § 45. -* Ibid. § 45. ^ 

» « -5 &"6 Vidt. c. 106, § aS-^S^. See note, aivte, p. , ' Ii* Lottgli[N«^li, 
pollen or fresh water herring may be- caught by tramniGl or set'Tiets 
of thread and yarn between 1st March and 29th September* 



dose Season for Angling, — The close season for angling 
with single rod and line extends from 1st November 
to Ist Feteuary follawing, exclusive.^ The peijalty for 
angling in close season is a sum not exceeding m The 
close season for angling extends only t^.salmo^ fgid 
trout ; for as to othejr freshwater .fish, there is no plpsa 
season whatever, and therefore thppe eQtitle^, to fis^ 
generally .may„fish any jothe^ Idn^.pf fish ^U tl^p ye^r 
round. Eels are pro^iected only against l?eing cai^Jjt 
by nets, hasketa^&c. .. , . * 

Angling is. subject to the fi^me restrictions as ptbi^r 
modes of fishing, if not specially excepted, as it. is some- 
timres ia the ae^^eral. enactments <^f the .Irish Pisheries 



Close Tivu fqr JEeto.— rit shall not \^ lawful, for any 
person whaieycr, between 10th Januairy a;nd Ist July, 
exclusive, to hajig or £x any coghill, eel, or other net,, or 
basket, or basket-work, in the eye, gap, or sluice of any 
eel, or other wear, in any river, or to make use. of any 
other fixed engine for taking eels, or between 1st July 
and 10th January following, to keep or leave such net, 
basket^ or other engine set, or in; the water, in the eye> 
gapj or sluices of 9uch eel or other, wears, between sun- 
rise and sunset.^ 

\EfeZlf'MA«fy.-*-The fishing of eels is prohibited pierely 
when pursued by the means and at the time^ above 
^stated; but as regards others m^n^ of catching them, 
such means may be used at ^ny time of theyear^ the 
rule being that eel fishing is open all the, year roUjijid, 

1 26 & 27 Vict c. 114, §28. • » 5 A 6 Vict c. X06,.§«9. 

... ... » Ibid. §8L 
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except so far as is restricted by the al^gve enactment. 
See spawn. 

If any person during such close time shall place or 
hang any coghill, or eel-nets, or baskets, or other fixed 
modes of catching fish, in the eyes, g^ps, or sluices of 
eel or other wears, he shall forfeit the nets, and 101 for 
each net; and if any person shall hang such nets 
between sxmrise and sunset during the open season 
for eel fishing, ho shall forfeit the nets and 61. besides 
for each such net ; and proof of the p^'son being 
occupier of the wear shall h^primdfade evidence of the 
nets, &c. being hung by him.^ 

If the proprietor or tenant of any eel-wear shall take, 
or suffer to be taken therein any salmon or trout, or 
salmon or trout fiy, or spent salmon, every such pro- 
prietor or tenant shall forfeit and pay for each And 
every such offence a sum not exceeding 10t> 

Removal of Satinum Nets durinff Close Time. — ^Every 
proprietor, lessee, or other person engaged in fishing £dx 
salmon by means of nets, of any kind or description, 
shall remove and carry away from any strand, or the 
banks of any river, or from the vicinily thereof, during 
the yearly close season all such nets, under a penalty 
of forfeiting such nets, and a sum between 2Z. and 101^ 

Fishinff, &c. during Anrntal Close IVi»i€.-^If any person 
during the annual close season wilfully take or fish for, 
or aid or assist in taking or fishing for, any salmon or 
trout, he shall forfeit the fish, and the net or engine 
med,* And any pteK)n who shall buy or sell, or expose 

1 i) & 6 Vict. c. 10«, § 86. > Ibid. § 77. 

« 13 & 14 Vict. c. 85, §84, * 5 & 6 Vict. c. 106, §86. 
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to sale, or have in his cmstody or possession, any sahnon 
or trout, or part or portion thereof, caught in the annual 
close time, shall forfeit such fish, or part of fish, and a 
sum not exceeding 21. for each such fish or part of 
fish.^ And possession of a salmon or trout, or part 
thereof, during close time« shall he friTnd facie evidence 
that the salmon or trout was caught daring close time.' 

Weekly Close Time for SMnum wnd Trout, — "So salmon 
or trout shaU be fished for or taken in any way except 
by single rod and line between 6 p.m. on Saturday, and 
6 A.M. on Monday following.^ Any net, or other instru- 
inebt, and any crib, box, an crdve used within that 
time for fishing, shall be forfeited.^ Salmon or trout 
caught for artificial propagation are always excepted.* 
No person shall scare or obstruct the free passage of 
salmon or trout during the weekly dose' season, under a 
penalty of 21. to 10/. and forfeiture of nets or instru* 
ments used ; but fishers Igr rod and line are excepted,' 
And a penalty of 102. to oOZ. shall be incurred by the 
person occupying or using such cribe^ boxes^ £c. during 
weekly close tiine.^ 

It follows that no penalty is incuired for fishing with 
itie rod and line on Sunday during the open season. 

As regards other fish than salmon or trout, there is no 
restriction of a weekly elose time. 

Filing in Annual or Weekly Close Time. — If a boat, 
cot, or curragh, found on or near waters frequented by 

1 5 & 6 Vict, c 106, §86 ; 13 & 14 Yict. c. 88, §35. 

> i> ft 6 Yict. c. 106, §36 ; 13 & 14 Vict. c. 88, § 36. 

« 26 & 27 Vict c. 114, § 20. 

* Ibid. » Ibid, § 22. « Ibid, § 25. 

7 13 A 14 Vict. c. 88,J46. 
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sftlMon ot trout has been used during annual or weekly 
close time fot fishing, the person so using shaU forfeit 
5/. ) atid on k second oflfence, the boat, cot, or curragh may 
be Seized andfbrfeited, unless the boat belongs to another 
person who was not grivy to such use.^ So nets illegally 
used during clofee-feeason may be seized and removed by 
the constabuTary or coast guards.^ But there is no power 
to seize the fish caught during weekly close time. 

Poaching in a Private Fisher^,-'— There were various 
ehiactments in the Irish- Fishery Acts directed against 
persons poaching in A s^eiistl fishery j but the Larceay 
Act, 24 & 25 Vict, c: 96,. §§ 24, 25, 103,' apply to 
Ireland as' Well aisi EnglanA : There are, however, some 
enactments stiH outstanding in Ireland, which go beyond 
anything which exists in England. 
' Entervrig L<md^ to Fish. — If any person enter upon 
any lands or premises for the purpose or uncter the pre- 
t^'Uce of fishing or angling in any lake, river, stream^ 
pond, or water, without authority in writing from: th& 
proprietor or occupier of such lands ®r premises, such 
person shall forfeit 2i foreveiy sueh offence.* - And any 
person removing, taking, using,, or employing any cott, 
barge, boat, or'vessel, without permission of the owner 
thereof, shall forfeit a sum of 2/.* . - 

OhstrUcfin^ Persons Fishing Legalli^.r-^1{ any person 
shall resist or obstruct aUy f>ersons lawfully engaged in 
fishing, or in proceeding to fish, or in returning from, 
fishing, or shall wilfully and maliciously place any net 

^ 26 & 27 Vict. c. 114, § 18. « 8 & 9 Vict. c. 108, §' 10. 

' Ante, pp. 73, 77, 79. * 5&d Vict, c. 106, § 7K 

' Ibid. § 72. 
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at. other ei^ines with the intent and design to prevent 
fish from entering the nets of other persons set or 
placed in a legal manner, every person so offending 
shall for every such offence forfeit and pay any sum not 
exceeding 51 . and every such net or other engine so 
placed shall also be forfeited.^ • - . 
^, Offenders hound to tell their Karnes, — ^^When [any 
person shall be found, at sea, or on rivers, lakes, or 
other waters, or on land, offending against any of the 
provisions of this Act by the use of any illegal net, 
engine> or device whatsoever for the taking of fish, 
or by the use of any net, engine, or device prohibited 
at such time, or in any other manner, it shall be 
law&l for any officer or person hereinbefore empowered 
to enforce the provisions of this Act, or for any person 
interested in the fishery in, which, such illegal act 
fldajTjbe commitfed, to- require the person so fpund 
offending . forthwith io desist from such c^ence, and 
also to tell his cbristiaa name, surname, and place of 
abpde j and in jcase such person shall^ Alter being so 
required, refuse to tell his real name or place of abode, 
or shall give such a general description of his place of 
abode as shall.be illusory for the purpose of discovery, 
or shall wiKuUy continue such offence, it shall be lawful 
for the officer or person so requiring as afqresaid, and 
also for any person acting by his order and in his aid, 
to apprehend such offender, and to convey him or cause 
him to be conveyed, as soon as conveniently may be, 
before a Justice of the Peace, to be dealt with according 
to law : provided always, thatlio person so apprehended 

1 5 & 6 Yict. c. 106, f 28.'' 
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shall , on any pretence whatsoever be detained for a 
longer period than twenty-four hours from the time of 
his apprehension before he shall be brought before some 
Justice of the Peace; and that if he cannot, on account 
of the absence or distance of the residence of any such 
Justice of the Peace, or owing to any other reason- 
able cause, be brought before a Justice of the Peace 
within such twelve hours as aforesaid, then the person 
SO apprehended shall be discharged, but may neyerthe- 
less be proceeded against for his offence by summons 
or warrant, according to the provisions hereinafter men- 
tioned, as if no such apprehension had taken place/* ^ 

This enactment is almost verbatim the same as the 
enactment in the English Game Act, I & 2 Wm. IV. 
c. 32, § 31, and therefore is construed in the same 
way strictly.^ i The persons named can alone make the 
demand, and it must be made on the spot The demand 
of the name, &o. must be made before an attempt to 
arrest.3 The party, when arrested, can be arrested only 
by the persons described, viz. the water bailiff or officer, 
or the owner, but he can be detained by those assisting 
in the arrest while .the party arresting goes in search of 
a Justice within the twelve hours.* 
^ Offenders using Violence, — " Where any persons, to the 
number of three or more together, shall be found by any 
officer of Her Majesty^s navy, or of the coast-guard, or 
-any water bailiff or peace officer, by violence, intimida- 
tion, or menace impeding or obstructing, or attempting 

I 5 & 6 Vict c. 106, § 87. " See Paterson's Game Laws, p. 59. 

'^ R. V. Long, 7 C. and P. 314 ; R, v. Cwrraii, 6 C. and P. 397* 
* Evatia V. Maclou^hkm, i L. T. N, S, 81, 
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to inapede or obstruct, any other person or persons in 
the lawful prosecution of any fishery, it shall be lawful 
for such officer of the navy or coast-guard, or water 
bailiff, or peace officer so requiring, and also for any 
person acting by his order or in his aid, to apprehend 
such offenders, and to convey them before a Justice of 
Peac^ to be dealt with according to law; and every 
person so offending by such violence, intimidation, or 
menaee as aforesaid, and every person then and there 
aiding or abetting such offender, shall, upon being con- 
victed thereof, forfeit and pay for eVery such offence 
such penaltT, not exoeeding twenty pounds, as to the 
convicting' otistice shall seem meet, together with the 
costs of the conviction, which said penalty shall be in 
addition to and independent of any other penalty to 
which any such person may be liable for any other 
offence against this Act" ^ 

This enactment resembles the section in the Night 
Poa;ching Act, 9 Geo. IV. c. 69, § 2.^] 

Water Bailiffs. — ^Any person interested in the pre* 
servation of the fish of any river or lake, or any persons 
who have united themselves into a society for the pre- 
servation of the fisheries, or the owner or proprietor of 
any fishery in any river or lake, or the proprietor of any 
salmon fishery on the sea coast may appoint, during 
pleasure, by an instrument in writing of a given form, 
water bailiffs, whose appointment shall be endorsed by 
two Justices at petty sessions, and two Justices may 
also revoke such appointment.^ A person acting as 

1 5 & 6 Vict c. 106, § 88. « Paterson'a Game Laws, pp. 93, 94* 
« 5 46 Vict. c. 106, §82. 
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water bailiff without having his appointment confirmed 
by Jtistices forfeits lOl} So the board of conservators 
may appoint water bailiffs who require no approval of 
Justices, 11 & 12 Vict. c. 92, § 36.' The water bailiff 
has the powers of a constable, and shall be at liberty at 
all times and seasons, without let or hindrance, to enter 
into and pass through or along the banks or borders of 
any lakes or rivers frequented by salmon or trout, or 
of the tributaries thereof; and, with boats, to eiitei^all 
such lakes or rivers, and to enter and examine all wears, 
sluices, mill-dams, mill-races, and water-courses, and all 
standing, floating, or other nets whatsoever, and to seize 
all illegal nets, engines, and instruments whatsoever, 
when used illegally ; and the production 6£ his 6erti-^ 
ficate or appointment shall be sufficient warrant "for the 
water bailiff acting; but the bailiff .shall have ho power 
to enter a garden enclosed, nbr^a dwellingrhouse or its 
cuTtiiage' unless the ordinary road to a Wear, dain, or 
dyke lies through the same, save when -authorized by a 
Justice's warrant.^ Justices may grant a siearch warrant 
on oath to authorize a water bailiff, or othfer oflBc^ 
appointed by the Commissioners, to ent^r dwelling- 
houses or gardens, for the purpose of detecting offences, 
at such times in the day or night as the warrant shall 
mention ; but the warrant shall not continue in foi^e 
for more than a week.^ Ofl&cers of Her Majesty's 
cruisers and men of the coast-guard service may also 
act as constables, and board vessels to i^ize illegal nets 
or engines, &c.* 

' 1 5 & 6 Vict. c. 106, § 83. » Ibid. § 84, 

3 Ibid. §85. .4 Ibid. §86.-^ " 
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Procedure. — Offences are to be determined by one or 
more Justices of the place where the offence was com- 
mitted.i Where the offence is committed at sea the 
Justices of the counties or towns adjoining the coast 
have jurisdiction.^ Where the offtnce isfcommittid in 
rivers, lakes, or streams forming boundaries ^between 
counties or districts, such offence may be prosecuted 
before any Justices of either district.^ The penalty may 
be recovered by distress and sale of the offender's goods, 
or if no goods, by imprisonment* Where the Com- 
missioners have executed works at the expense of the 
offender, such expenses may be sued for by civil bill, or 
by action in any superior court^ A form of conviction 
and dismissal is given.^ The person aggrieved may 
appeal to quarter sessions/ The Lord Lieutenant may 
reiiiit the penalty.^ A report is to be made to the Com- 
missioners of the convictions at each petty sessions.* 

In case illegal nets and engines are seized, the officer 
or person so seizing them may retain them in his custody 
till the sitting of petty sessions, when the Justices will 
order them to be forfeited, and if illegal in form, to be 
destroyed or sold.^^ 

Witnesses may be committed to the house of cor- 
rection who refuse, without cause, to give evidence." 
Informers and owners of fisheries are admissible as 
witnesses. 

^ 5&e Vict. c. 106, § 94. « Ibid. § 96. 

M3 & 14 Vict. c. 88, J 47. -* 5 & 5 Vict. c. 106, §94. 

5 Ibid. §95. «Ibid. §§98, 100. 

7 Ibid. §§ 99, 100, 101. • 8 Ibid, § 102. » Ibid. §107. 

Ibid. §103. ^» Ibid. §105. " Ibid. §104. 
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24 & 25 VICT. C. 109. 

An A^ to amend ths Laws relating to Fisheries of Salmon in B^glcmd. 
[6£& ^11^,1861.] 

WHEREAS the salmon fisheries of England have of late years 
been greatly injured, and lor the purpose of increasing the supply of 
salmon it is expedient to amend the laws rdating to fisheries of salmon 
in EngUuid: be it therefore enacted by the Queen's most Excellent 
Majesty, by and with the advice and consent of the Lords Spiritual 
and Temporal, and Commons, in this present Parliament assembled^ 
and by the authority of the same, as follows : — 

PBEIilKIirABT. 

1. Short ^ri<^— This Act may be cited£:>r all purposes as the Salmon 
Fishery Act, 1861. 

2. AppUcation of ilce.— This Act shall not extend to Scotland or 
Ireland, or to the river Twud, as defined by the Tioeed Fisheries 
Amendmfflit Act, 1859. 

3. Commeneement of Aet-^TlnB Act shall not come into operation 
until the first day of October one thousand eight hundred and sixty- 
one. 

4. Definition e/ Terms.— In this Act, unless there is something in> 
eonsistent in the context, the "Words and expressions hereinafter 
mentioned shall have respectively the meanings hereby assigned to 
them; that is to say, 

^* Person" shall i&dude any body of persoxui} oorpomte or unio- 
€ocpoiate: 

V 
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*^ Salmon " shall include all migratory fish of the genus salmon, 
whether knoim by the names hereinafter mentioned, that is 
to say, sahnon, cock or kipper, kdt, laurel, girling, grilse, 
botcher, blue eock^ blue pole, fork tail, mort, peal, herring 
peal, may peal, pu|^ peal, harvest cock, sea trout, white 
(rout, sewin, btmtling, guiniad, tubs, ydlow fin, sprody . 
herling, whiting, bull trout, whitliug, scur^ bum tail, firy, 
samlet, smoult, smelt, skirling or scarling, parr, spawn, pink, 
last spring,. hepper, last blood, gravelling, shed, scad, blue 
fin, black tip, fingerHng, brandling, brondling, or by any 
other locflJ name : 

'' Young of salmon ** shall include all young of the salmon species, 
whether known by the names of fry, samlet, smolt, smelt, 
skirling or skading, parr, spawn, pbik, hist spring, hepper, 
last broody gravelling, shed, scad, blue fin, black tip, fingerling, * 
brandling, brondling^ or by any other name, local or other- 
wise : 

'' Court " shall include two or more magistrates assembled in petty 
sessions ; 

" Tidal waters " shall include the sea,-and all rivos, creeks, streams, 
and other waters as £eu* as the tide flows and reflows 4 

'' Inland watera" shall mean all waters ithat fu» not tidal waters .; 

^\ Dam." shall mean all wears and other fixed obstructions used for 
the purpose of damming up water : 

'^ Fishing wear '' shaU- mean a dam used for the exclusive puipose 
of catching or facilitating the catching of fish : 

" Fishing mill dam " shall mean a dam used or intended to be used 
partly for the purpose of catching or facilitating the catching 
of fish, and partly for the purpose of supplying water for 
milling and other purposes : 

*' Fixed engine " shall include stake-nets, bag^iets, putts^ putchers, 
and all fi^d implements or engines for catching or for facMi- 
tating the catching of fish : 
. '* H©me Office*' shall mean one of Her Majesty's Principal Secre- 
taries of State. -'v--::* 

'•••■"' Law op Fishing. 

Pro7cilUio,i Q£,Q^rt^in ffodes of destroying Fish. 

5. Poisoning' Rivers. — Every person who causes or knowingly permit^ 
^jtoijow, <Jtput3 or knowingly permits to he put, into any waters con- 
taining salmon, or into any tributaries thereof,: any liquid or solid 
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natter to such an extent as to cause the waters to poison or kill fifl|i, 
shall incur the following penalties ; (that is to say), 

(1.) Upon the first conviction a penalty not exceeding five pounA : 
(2.) Upon the second conviction a penalty not exceeding ten 
pounds, and a further penalty not exceeding two pounds for 
every day during wliicTi such offence is continued : ' 

(3.) Upon the third or any subsequent conviction', a iwnalty not 
exceeding twenty pounds a day for every day during which 
such offence is continued, commencing firom the date of the 
third conviction : 
hnt no person shall be subject to the foregoing penalties for any act 
lione in the exercise of any right to which tie is by law entitlied, if he 
prove to the satisfaction of the Court before whoiA he is tried that he 
lias used the best practicable means, within a reosonable cost^ to render 
harmless the liquid or solid matter so permitted to flow or to be put 
into waters ^ but nothing herein contained shall prevent any person 
■from acquiring a leg^ right in cases where he would liave acquired 
it if this Act had not passed, or exempt any person, from any punish- 
ment to which he would otherwise be subject, or legalize any act 
or de&ult that would but for this Act'1)e deemed (o be a nuisance 
or otherwise be contrary to law. 

6. Cost of neutralising tfie Poison. — Where any proceedings are insti- 
tuted by any complainant against any person for the recovery of any 
penalties alleged to have been incurred by him under the last preceding 
section, if such person, hereinafter referred to as ** the defendant," on 
appearing before the Justices constituting the Court by which he is to 
\)e tried in pursuance of this Act, alleges, byway of defence, that he has 
Hsed the best practicable means, within a reasonable cost, to render such 
matter harmless, and proves to the satisfaction of the Court that in the 
event of the complaint being decided against him the expense of per- 
manently preventing the matt-er complained of would, exclusive of costs, 
exceed one hundred pounds, and gives security, to be approved, by 
such Court, duly to prosecute his appeal and to abide the event thereof, 
all proceedings before the Justices shall be stayed, and it shall be 
lawfiil for such complainant to bring an action in one of Her Majesty's 
superior courts of law at Westminster against the defendant ; and the 
plaintiff in such action Shall deliver to the defendant an issue or issues 
wliereby the qu(«tioii whether he has used the best practicable means, 
* witliin a reasonable cost, to render such matter harmless may be tried ; 
and the form of such issue or issues, in case of dispute, or in the case of 
nonappearance of the defendant, shall be settled by the Court in whi(^ 
the action is brought, and such action shall be prosecuted and issud or 

XT 2 
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\ tried in the same maimer and subject to the same incidents in 
and subject to which actions are prosecuted and issues tried in other 
cases within the jurisdiction of such Courts Or as near thereto as cir- 
cumstances admit. 

7. Jury to decide as to RtnKdy. — The verdict of the jury on such issue 
shall, unless the Court before which the same is tried orders a new trial, 
be conclusive as to the questions involved in any subsequent proceedings 
that may be had for the recoveiy of any i>enalties in pursuance of the 
8ai4 'flection, and any costs that may have been incurred before the 
Jiiatioes by the parties to such action as is mentioned in this section 
shall be deemed to be costs incurred in such action, and be payable 
accordingly. 

8. Pishing with Lights, Speftts, dtc— No i)erson shall do the following 
thmgs or any of them ; that is to say, 

(1.) Use any light for the purpose of catching salmon : 
(2.) Use any spear, galf, strokehall, snatch, or other like instru- 
ment for catching salmon : 
(3.) Have in his posse&sion a light or any of the foregoing instni- 
ments under such circiimstances as to satisfy the Court 
before whom he is tried that he intended at the time to 
catch salmon by means thereof : 
And! any person acting in contravention of this section shall incur 
a penalty not exceeding five pounds, and shall forfeit any instruments 
used by him or found in his possession in contravention of this section ; 
but this section shall not apply to any person using a gaff as auxiliary 
to angling with a rod and line. 

9. Using Roe as a Bait. — No person shall do the following things or 
any of them ; that is to say, 

(1.) tJse any fish roe for the purpose of fishing : 

(2.) Buy, sell, or expose for sal^ or have in his possession, any 
salmon roe : 
And any person acting in contravention of this, section shall for each 
offence incur a penalty not exceeding two pounds, and shall forfeit all 
salmon roe found in his possession ; but this section shall not apply to 
any person who uses or has in his possession salmon roe for artificial 
propagation or other scientific purposes, or gives any reason satisfactory 
to the Court by whom he is tried for having the same in his pos-^ 
session. 

10. Meshei of Nets. — No person shall take or attempt to take salmon 
with any net having a mesh of less dimensions than two inches in 
es;tension from knot to knot (the measurment to be made on each side 
of the sqiutfe), or e:2;b.t incheiik measured round each mesh when wet i 
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and any person acting in contravention of this section shall forfeit all 
nets and tackle used V ^^ '^^ so doing, and shall for each offence incur 
a penalty not exceeding five ix)unds ; and the placing two or more nets 
behind or near to each other in such manner as to practically diminish 
the mesh of the nets used, or the covering the nets used with canvas, or 
the using any other artifice so as to evade the provisions of this section 
^th respect to the mesh of nets, shall be deemed to be an act in con* 
travention of this section. 

11. Fixed Engines —1^0 fixed engine of any description shaU be 
placed or used for catching salmon in any inland or tidal waters ; and 
any engine placed or used in contravention of this section may be taken 
possession of or destroyed ; and any engine so placed or used, and any 
«almon taken by such engine, shall be forfeited, and, in addition thereto, 
the owner of any engine plac^ or used in contravention of this section 
8haU» for each day of so placing or using the same, incur a penalty not 
exceeding ten pounds ; and for the purposes of this section a net that 
is secured by anchors, or otherwise temporarily fixed to the soil, shall 
be deemed to be a fixed engine, but this section shall not affect any 
ancient right or mode of fishing as lawfully exercised at the time of 
the passing of this Act by any person by virtue of any grant or 
diarter or immemorial usage ; provided always, that nothing in this 
section contained shall be deemed to apply to fishing we&b or fishing 
mill dams. 

12. Dams and Wears.— The following regulations shall be observed 
with respect to dams : 

(I.) No dam except such fishing wears and fishing mill dams as are 
lawfully in use at the time of the passing of this Act, by 
virtue of a grant or charter or immemorial usage, shall be 
used for the purpose of catching or facilitating the catching 
of salmon: 

1. Any person catching or attempting to catch salmon in 

contravention of this section shall incur a penalty not 
exceeding five pounds for each offence, and a further 
penalty not exceeding one pound for each salmon 
which he catches : 

2. All traps, nets, and contrivances used in or in con- 

nexion with the dam for the purpose of catching 
salmon shall be forfeited : 

3. All salmon caught in contrsivention of the above pro- 

hibition shall be forfeited : 
And no fishing wear, although lawfully in use as aforesaid, shall be used 
for the purposes of catching salmon unless it have therein such tee 
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gap as is hereinafter mentioned ; and no fishing mill dam, althonglt 
lawfiilly in use as aforesaid, shall he used for the purposes of catching 
salmon unless it have attached thereto a fish pass of such form and 
dimensions as shall he approved of by the Home Office, nor unless such 
fish pass has constantly running through it such a flow of water a? 
will enable salmon to pass up and down such pass^but so nevertheless 
that such pass shaU not be larger nor deeper than requisite for the- 
above purposes : 

(2.) No person shall catch or attempt to catch, except by rod and 
line, any salmon in: the head race: or tail race of any mill, . 
or within fifty yards below any dam, unless such mill or 
dam has attached thereto a fish-pass of such form..aiKL 
dimensions as may be approved by the Home Office, ^ani 
such fish pass has constantly ninning through it such a- 
flow of water as will enable salmon to pass up and down 
it ; and if any person acts in contravention* of the foregoing, 
provision, 

1. He shall incur a penalty not exceeding two pounds for 

each offence, and a further penalty not exceeding one 
pound for every salmon so caught : 

2. He shall forjfeit all salmon, caught in contravention of 

this section, and all nets or other instruments used 

or placed for catching the^ same. 
13. Chratings across Side Streams.— -Where salmon, or the young of. 
salmon are led aside out of a main stream by means of any artificial 
channel used for the purpose of supplying towns with water, or for 
supplying any navigable canal, the company or persons having the 
control over such artificial channel shall, within six months after the- 
commencement of this Act, put up and shall maintain, at their owns 
costs and charges, a grating or gratings across such channel, for the 
purpose of preventing the descent of the salmon or the young of salmon, 
and such grating or gratings shall be placed in such form and manner 
aa may be approved by one of the inspectors in this Act mentioned ; 
and any company or persons failing to put a grating or gratings in 
cases where they are required to do so by this section shall incur 
a penalty not exceeding five pounds for every day after the expiration 
of such period of six months during which he fails to comply with the- 
provisions of this section ; and any such company or person failing so to> 
maintain the same shall incur a penalty not exceeding one pound for 
every day during which such feilure continues : provided always, that 
no such grating shall be so placed as to interfere with the passage of 
l)oats on any navigable canal. 
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PkOHIBITIOK'OF the DeBTBUCTION Of UNSEAfiOHABtiB ' 

Fish. 

14. UncUan FitL'—^o person shall do aoy of the fbllowmg things ; 
that is to say, 

(1.) WilfiiUy take any undean or imseasoni^e sahnon ; 
(2.) Buy, sdl, or expose for sale, or have in his possessioav aby 
andean or unseasonable salnM)n, or any part thereof: 
And any person acting in contravention of this section shall incur the 
following penalHids ; Hiat is to «ty, 

<1.) He shall forfeit any fish taken, bought, sold, or exposed for 

sale, or in Ms possesamn ; 
<2.) He shall incur a penalty not ex<»ediBg fiire pounds in xespeot 
•of each fish taken, sold, or exposed for 8ide,>oT in Ins pes** 
«es8ion: . . - ^ •.. ;: 

But this section shall not apply— 

(1.) To any person who takes such fish accidentally, and forth- 
with returns the same to the water with the least possihM 
injury : -...'''" 

(2.) To any person who takes or is in possession of such .fish for 
artificial propagation or other sdentific purposes: 
15. Young 5a^«um.— No person shall do the fbUowixig things tor. any 
ef them ; that is to say, 

(1.) Wilfully -take or idestroy the young of salmon ; . .' . i . • 
(2.) Buy, sdl, or expose for sale, or have in his possession; th6 

young of salmon ; 
(3.) Place any device for the purpose of pbsthicting the passage of 

the young of salmon ; 
<4) Wilfully injure the young of sahnon ; 
(6i) Wilfully disturb any spawning bed, or any bank or shallow <m 
whidi the spawn of salmdn may be : 
And any perscn acting in oontraventiott ei this section shall incur the 
foUomng penalties ; that is to say, ■.:,■.'. 

(l.).He shall forfeit, all the young of sahnon found in hispock 

session ; 
<2;) H« shall forfeit all rods, lines, nets, devices, and instrutitients 

used in committing any of the above offences ; . 
(^) He shall for each offence pay a penalty not exceeding five 
pounds; 
But HOthiiig herein contained shall appfy to any person who may have 
stained audi young of aalmon for. artificial propagation or other sden- 



298 ENGLISH SALMON FISHERIES ACT. 

tific purposes, and nothiog herein contained shall prejudice the l^id 
right of any owner to take materials from anj stream. 

16. Spawning Salmon. — If any person wilfully disturbs or attempts 
to catch salmon when spawning, or when on or near their spawning 
beds, he shall for each offence incur a penalty not exceeding five pounds ; 
but this section s^all not apply to any person who may catdi or attempt 
to catch salmon for the purposes of artificial propagation or other scien- 
tific purposes. 



BE8TKICTI058 AS TO TiMBS OF FlSHiNG. 

17. Close Time. — No person shall fish for, catch, or attempt to catch, 
or kill salmon between the days hereinafter mentioned (which interval 
is herein referred to as the dose season) ; that is to say, between the 
first day of September and the first day of February fi)llowing, both in- 
clusive, except only that it shall be lawful to fish with a rod and line 
between the first day of SepterAber and the first day of November fol- 
lowing, both inclusive ; and any person acting in contravention of this 
section shall forfeit any salmon caught by him, and shall in addition 
thereto incur a penalty not exceeding five pounds, and a further penalty 
not exceeding two pounds in respect of eacli salmon so caught. 

IS. Power of Home Office to vasry CUm ^Seaaowi— The Home Office 
may, upon the appUcation of the Justices in quactjer sessions assembled 
of any <x>unty abutting on water containing salmon, extend or vary 
tk6 time during which it is prohibited to take sabnon in such waters ; 
any such application shall be forwarded to the Honw Office by the 
Chairmaff of such Justices, but it shall not be entertained by the Home 
Office until due proof is given that notice of such application has been 
served on the Clerk of the Peace of every county abuttmg on such river 
other tiian the county from the Justices of which the application pro- 
ceeds, and that a copy of £uch notice has been published in every county 
abutting on such river by advertisement once at least in each of four 
successive weeks in some local newspaper ; the extension of such time 
as aforesaid by the Home Office shall be made by order under the hand 
of one of Her Majesty's principal Secretaries of State, and a copy of 
iht London Gazette contaming such order shall be evidence of the same 
having been made. 

For the purposes of this section any riding or other divisicm of a 
county having a separate court of quarter sessions shall be deemed a 
separate county, and any penalties imposed by this Act for the purpose 
of prohibiting the killing of fish during the dose time shall apply to 
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sQch extended dose time ; and the Home Office may from ttme to time 
vaiy the close time so extended. 

19. Selling Fith during Close Time—No person shall buy, sell, or 
expose for sale, or have in his possession for sale, any salmon between 
the third day of SepteTtihev-SiRd the second day of February following ; 
and any person acting in contravention of this Act shall forfeit any fish 
so. bought, sold, or exposed for sale, or in his possession for sale, and 
shall incur a penalty not exceeding two pounds for each such fish ; but 
this section shall not apply to any person buying, selling, or exposing 
for sale, or having in his possession for sale, salmon ciured, pickled, or 
dried, or any fresh salmon caught beyond the limits of this Act, never- 
theless the burden of proving any fresh salmon that is sold, or exposed, 
or in the possession of any person for sale between the said third day 
of September and the said second day of Fetyraary to have been caught 
beyond the limits of this Act shall lie on the person selling or exposii^ 
the same for sale, or having the same in his possession for sale. 

20. jRemoval of Fixed Engines daring Close Time. — The proprietor or 
occupier of eveiy fishery for salmon shall, within thirty-six hours after 
the commencement of the close season, cause to be removed and carried 
away from the waters within his fishery the inscales, hecks, tops, and 
rails of all cruives, boxes, or cribs, and all planks and temporary fix- 
tiures used for taking or kilting salmon, and all other obstructions to 
the free passage of fish in or through the cruives, cribs, and boxes 
within his fishery ; jmd if any proprietor or occupier omits to remove 
and carry away in ^manner aforesaid any things hereby required to be 
removed and carried away he shall incur the following penalties ; (that 
is to say,) 

(1.) He shall forfeit all the engines or other things that are not 
removed and carried away in compliance with this section ; 

(2.) He shall, for every day during which he suffers such things to 
remain unremoved beyond the period prescribed by this Act 
pay a sum not exceeding ten poimds. 

21. WeeUy Close Time, — No person shall fish for, catch, or kill by any 
means other than a rod and line, any salmon between the hour of 
twelve of the clock at noon on Satwday and the hour of six of the 
clock on Monday morning ; and any person acting in contravention of 
this section shall forfeit all fish taken by him, and any net or movable 
instrument used by him in taking the same, and in addition thereto 
shall incur a penalty not exceeding five pounds, and a further penalty 
not exceeding one pound in respect of each fish so taken between 
twelve of the clock at noon on Saturday and six of the clock on Monday 
morning ; but nothing in this section contained shall compel the owner 
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of any putts or putchers to remove or draw up the same during such 
time as is mentioned in this section, or subject him to a penalty, so that 
he lets down a net in such manner or uses such other device as tiie Home 
Office approves for the purpose of preventing salmon passing into the 
putts or putchers during such time as aforesaid. 

22. Cribs or Traps during Weekly Close Time, — The proprietor or occu- 
iner of everyifishery shall, between twelve of the clock at noon on Saturday 
and six of the clock on the Mokdcptf morning following, maintain a dear 
opening, of not less than four feet in width from the bottom to the top, 
through all cribs, boxes, or cruives used for taking salmon within his 
fishery, so that a free space of that width is effectually secured for the 
passage of fish up and down through each box, crib, or cruive, whether 
used for the purpose of fishing or not ; and shall, for the purpose of 
maintaining such opening, remove the inscales and rails of sdl such 
boxes, cribs, or cruives ; andtmy person acting in contravention of this 
section shall incur the following penalties : 

(1.) He shall for each offence pay a sum not exceeding five pounds, 

and a fiirther penalty not exceeding one pound for each fish 

so taken : 
(2.) He shall forfeit every fish caught in contravention of this 

section. 

Fish Passes. 

23. A ttaching Fish Passes to existing Dams, — Any proprietor of a fishery 
with the written consent of the Home Ofiice may attach to every dam 
existing at the time of the passing of this Act a fish pass, of such form 
and dimensions as the Home Office may approve, so that no injury be 
done to the milling power or to the supply of water to or of any navi- 
gable river, canal, or other inland navigation by such fish pass ; and 
any person obstructing any person legally authorized in erecting or doing 
any necessaiy Act to erect or maintain such fish pass shall incur a 
penalty not exceeding ten pounds for each act of obstruction ; and any 
personinjuring such fish pass shall pay the expense of repairing the in- 
jury, such expense to be recovered in a summaiy manner, and, in addi- 
tion thereto, M such injury is wilful, shall incur a penalty not exceeding 
five pounds ; and any person doing any act for the purpose of preveliting 
salmon' from passing through a fish pass, or taking any salnion in its 
passage through 'the same, shall incur a penalty not exceeding five 
pounds for a first oflfence, and not exceeding ten pounds for each subse- 
i^ueht offence, and shall forfeit any salmon taken by him in contraven- 
tion of this section, and any instrument used by htm in taking the 
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same : Provided that if any injury is done to any dam by reason of the 
affixing of a fish pass in pnisnance of this section, any person sustain- 
ing any loss thereby may recover compensation for such injury in a 
summary manner from the person or body of persons by whom such 
fish pass has been affixed. 

24. Notice to attach FUh Pan,— The Home Office shall not give their 
consent to the attachment by a proprietor of a fish pjiss to any dam, in 
pursuance of the last preceding Section, unless such proprietor proves, 
to the satisfaction of the Home Office,^hat he has serv^ n9tice on the 
owner of such dam of his intention' to apply for such consent, and at 
the same time has furnished him ^ith phm and specification of the fish 
pass which he proposes to erects a reasonable time before his applica- 
tion ; and it shall be lawful for such owner to urge any objections he 
may think fit to the Home Office against their giving their consent, 
and the Home Office ^hall take any objections so made into considera- 
tion before they give'Qieir consent to the attachment of the fish pass. 

25. Fith Pastes to future i>am«.— Every person who, after the passing 
of this Act, in waters where salmon are found, constructs a new dam, 
or raises or alters, so as to create increased obstruction to fish, a dam 
already constructed, shall attach and maintain attached thereto in an 
efficient state a fish pass of such form and dimensions as may be deter- 
mined by the Home Office, and if he do not, such person shall incur a 
penalty not exceeding five pounds ; and it shall be lawful for the Home 
Office to cause to be done any work by this section required to be done 
by such person, and to recover the expense of doing the same in a 
summary manner from the person in default ; but this section shall 
not authorize anything to be done which may injuriously affect any 
navigable river, canal, or inland navigation, nor shall anything in this 
or the last preceding section prevent any person from removing a fish 
pass for the purpose of repairing or altering a dam, so that within a 
reasonable time he restore such fish pass in as an efficient a state as it 
was before he removed the same. 

26. Supplp of Water to Fish Passes.— 'Wiere a fish pass is attached 
to any dam in pursuance of this Act, the sluices, if any, for drawing off 
the water which would otherwise flow over the dam shall be kept shut 
at all times when the water is not required for milling purposes in such 
manner as to cause such water to flow through the fish pass ; and any 
person making default in complying with the requisitions of this section 
.shall incur a penalty not exceeding five shillings j)«r hour for eveiy hour 
during which such de^iilt continues ;' jiut this section shall not pre- 
clude any person from opening a sluice for the purpose df letting off 
water in cases of flood, or for milling purposes, or when necessary for 
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the purposes of navigation, or for cleiuiing or repairing any dam or nfil 
or the appurtenances thereof. 



Hettrictiona an to Fishing Wears. 

27. Free Gaps. — Where any fishing wear extends more than halfway 
across any stream at its lowest state of water, it shall have a free gap 
or opening in accordance with the regulations following, unless other- 
wise authorized by the Home Office, imder the powers of the Act ; that 
is to say, 

(L) The free gap shall be situate in the deepest part of the stream 
between the points where it is intercepted by the wear : 

(2.) The sides of the gap shall be in a line with and parallel to the 
direction of the stream at the wear : 

(3.) The bottom of the gap shall be level with the natural bed of 
the stream above and below the gap : 

(4.) The width of the gap in its narrowest part shall be not less 
than one tenth part of the width of the stream : provided 
always, that such gap shall not be required to be wider than 
forty feet, and shall not in any case be narrower than three 
feet. 

28. Free Gaps in Fishing TFear8.-^The following rules shall be ob- 
served for the purpose of enforcing efficient free gaps in fishing wears ; 
that is to say, 

(1.) Where a wear is without a legal free gap at the time of the 
commehcement of this Act the owner of such wear shall 
within twelve months after the commencement of this Act 
make such a gap, and if he does not he shall incur a penalty 
not exceeding five pounds for every day after the expiration 
of such period of twelve months during which he does not 
make such free gap. 

(2.) Where a firee gap has been made in a wear, but the same is 
not maintained in accordance with this Act, the owner otf 
such wear shall incur a penalty not exceeding one pound a 
day for each day he is in default : 

(3.) No alteration shall be made in the bed of any river in such 
manner as to reduce the flow of water through a free gap ; 
if it is, the person making the same shall incur a penalty 
not exceeding five pounds, and a further penalty of one 
pound a day until he restoi?es the bed of the river to its 
originalstate : 
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(4) No person Bhall place any obstraction, use any eontrivance^ or 
do any Adt whereby fish may be sou^, deterred, or in any 
way prevented firam freely entering and passing up and down 
a free gap at all periods of the year ; and any person placing 
any obstractlon, using any contrivance, or doing any act in 
contravention of the regulation las% herein before contained 
shall incur a penalty not exceeding five pounda for the first 
offence, and not exceeding ten pounds for each subsequjsnt 
' offence ; but this last regulation shall not apply to a tem- 
porary bridge or board used for crossing the free gap, and 
taken away immediately when a person has crossed tte 
same. 
2a, Booses and Cribs in Fishing Wears and Pishing Mill- Dams, — 
The following Rules shall be observed in relation to the construction of 
boxes and cribs in fishing wears and fishing mill-dams ; that is to say, 
(1.) The upper surface of the sill shall be level with the bed of 

the river : 
(2.) The bars or inscales of the heck or upstream side of the box 
or crib shall not be nearer"each other than two hiches, and 
shall be capable of being removed, and shall be placed 
perpendicularly : 
And the owner of any fishing wear, or fishing mill-dara, that has 
attached thereto any box or crib, in contravention of this Act, shaQ 
bring the same into conformity with this Act within six months after 
the commencement of this Act ; and he shall incur a penalty not 
exceeding 5^. for every day after the expiration of such period of six 
months, during which he faild to comply with the provisions of thia 
section ; and any owner failing so to maintain the same, shall incur a 
penalty not exceeding II. for every day during which such failure 
continues. 

30. J^ntr WaUsin Fishing Wears <tr Fishing MiU Dams.— Hhere shall 
not be attached to any box or crib in any fishing wear or fishing mill- 
dam, any spur or tail wall, leader, or outrigger, of a greater length than 
twenty feet from the upper or lower side of such box or crib ; and if 
any box or crib in any fishing wear or fishing mill-dam has any walls, 
leaders, or outriggers, in contravention of this section, the owner of the 
wear or fishing mill-dam shall incur a penalty not exceedind 11. for 
©very day during the continuance thereof. 

Cetttral Authority. 

31. Superintendence of Fisheries by Borne Office.— The general super- 
intendence of the^salmon fisheries throughout England shall be vested 
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in the Home Office, and it ahall be lawful for the Home Office to appoint 
two inspectors of fisheries for three years, to assign to them their duties, 
and to pay to them such salaries as may from time to time be deter- 
mined by the Commissioners of Her Majesty's Treasury. 

The Home Office may from time to time remove the said inspectors, 
and appoint other persons in their stead. 

32. Annual Reports of Fhhery Inspectors.— The Home Office shall 
annually lay before Parliament reports from the inspectors, which 
reports shall contain as far as may be practicable a statistical account 

. of the fisheries, with such other information as may be collected, and 
suggestions offered for their regulation and improvement. 

33. Conservators of Mvers.— It shall be lawful for the Justices of the 
Peace assembled at any general or quarter sessions of the peace from 
time to time to appoint conservators or overseers for the preservation of 
salmon, and enforcing for that purpose the provisions of this Act within 
the limits of the jurisdiction of such Justices. 

34. Sea/rch WarrarU to Enter Suspected Places.— li shall be lawful 
for any Justice of the Peace, upon an information on oath that there is 
probable cause to suspect any breach of the provisions of this Act to , 
have been committed on any premises, or any salmon illegally taken, or 

' any illegal nets or other engines to be concealed on any premises, by 
warrant under his hand and seal, to authorize and empower any 
inspector, water bailiff, conservator, constable, or police officer, to enter 

'such premises for the purposes of detecting such offence, or such con- 
cealed fish, at such' time or times, in the day or night, as in such 

' warrant may be mentioned, and to seize all illegal engines^ or any 
salmon illegally taken, that may be found on such premises ; provided 

'[ that no such warrant shall continue in force fo? more than one week 
froiii the date thereof. 



Legal Proceedings. 

35. Procedure and Recovery of Penalties. — All penalties imposed by 
Jhis Act, and all costs or expenses by this Act directed to be recovered 
in a summary manner, may be recovered, within six months after the 
commission of the offence, before two Justices, in manner directed by 
* an' Act passed in the eleventh and twelfth years of the reign of her 
present Majesty Queen Yictcyria, chapter forty-three, intituled An Actio 
facilitate the Performance of the Duties of the Justices of the Peace 
otU of Sessions within ^England amd Wales with respect to Summary 
Convictions and Orders, or of any Act amending the same j and all 
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monies received in respect of penalties recovered under the Act shall be 

paid as follows ; that is to say, 

Such portion not exceeding one half, as the'Court may think fit, 
to the person on whose complaint the -penalty is recovered, 
and the remainder- in manner directed ,by the said Act of 
eleventh and twelfth years of the reign of her present Majesty 
Victoria, chapter forty-three ; and lUl forfeitures shall be dis- 
posed of as the . Cou^ m^ direct, aud the proceeds, if any, 
shall be applied in mannesrin which the monies rec^ved in 
respect bf penalties are hereby directed to be applied. 

36. Offtnceacm, Rivers Dividing Coimties. — Where any offence under 
this Act is committed in or upon any waters fonning the boundary 
between any tiHO counties, districts of quarter sessions or petty sessions, 
such offence may be prosecuted before any Justice or Justices of the 
Peace in either of such^oounties or districts. 

37. Offences on Sea-Coa$t,'-Any ofience committed under this Act, on 
the sea-coast or at sea, beyond the ordinary jurisdiction of any Justice 
of the Peace, shall be deemed to have been committed within the body 
of any county abutting on such seaKX>ast, or adjoining such sea, and 
may be tried and punished accordingly. 

. 38. Saving Clause for Dredging. — ^Nothing in this Act contained 
shall prejudice the legal right of any .conservatOTS, direct u, commis 
sioners, undertakers, persons, or body of persons, coriwrate or unincor- 
Bprate, to dredge, scour, cleanse, or improve any navigable river, 
canal, or other inland navigation. 

Rbpsal of Acts. 

39. Repeal of -4 da.— From and after the commencement of this Act, 
there shall be hetreby repealed the several Acts and parts of Acts set 
forth in the schedule hereto, t(4 the extent to which such Acts or 
parts of Acts are therein expressed to be repealed : provided that 
such repeal shall not affect — 

. .. Iv Any.secittrity duly given before this Act comes, inta operation. 
2 Anything duly done before this Act jcomes into operation. 

3. Any liability accruing before this Act comes into operation. 

4. Any penalty, forfeiture, or other punishment incurred or to be 

incurred in respect of any offence committed before this Act 
comes, into operation. 

5. The institution of any legal proceeding or other remedy for 

ascertaining, enforcing, or recovering any such liability, penalty, 
forfeitwfe, or punishment as ^foresaid*. 
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SCHEDULE. 



BKFBBBKOS TO ACT. 



TITLB OP ACT. 



IXTKBTT OF REPEAL. 



13 Ed I. Stat. 1, 

c47. 
25 Ed. III. Stat 4, 

c. 4. 
45 Ed. III. c. 2. 

13 Rich. II. Stat 1, 

a 19. 
17 Rich. II. c. 9. 



1 Hen. IV. c. 12. 
4HeaIV. a 11. 

2 Hen. VI. c. 15. 
12 Ed. IV. c. 7. 
11 Hen. VII. c. 6. 

14&I6HeQ.VIIL 
c. 13. 

23 Hen. VIII. c. 

!?» 

1 Efiz. G. 17. 

3 Car. I. c. 4. 
3 Jas. I. c. 12. 



A penalty for taking of salmon 
at certain times of the year. 

"New weirs shall be pnlled 
•down and not repaired." 

The penalty of him that settcth 
up or enhanceth wares. 

A confirmation of stat. 13. Ed. I. 
Stat 1, c. 47. 

Justices of Peace shall be Con- 
servators of the statutes made 
touching salmon. 

A confirmation of former statutes 
touching pulling down of 
wears. 

Commissions shall be awarded 
to Justices^ &C. to inquire of 
wears and kidels, &c 

No man shall fasten nets ta any- 
thing over rivers. 

An Act for the taking away 
we^rs and fisbgarthes. 

Every man may, pull down the 
wears and engines in the 
Haveii of Southampton, &c 

A confirmation of the statute 11 
Hen. VII. c 5, and the same 
made peipetuaL 

For pulling down piles and fish- 
garths in the river Qu&e and 
Humber. 

An Act for the preservation of 
spawn and f^ of fi&b. 

An Act for continuance and re- 
peal of divers statute 

An Act for the better preserva- 
tion of sea fi^ 



The whole Act • 
The whole Act. 
Th© whole Act 
The whole Act. 
The whole Act 

The whole Act 

The whole Act^ 

The whole Act: 
The whole Act 
The whole Act^ 

The'whole Act- 

The whole Act. 



In so &T as it re- 
lates to salmon. 

The first section 
of the Act. 

The whole Act* 
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TITLE or ACT. 



EXTEVT OP RBFEAL. 



30 Car. IL c 9. 



4 Ann, c 2L 



5) Ann. c. 26. 



Geo. I. Stat 2, 
c. 18. 



23 Geo. II. c. 26. 



33 Geo. II. c. 27. 



An Act for the better preserva- 
tion of fishing in the river of 
Severn, 

An Act for the increase and 
better preservation of salmon 
and other fish in the rivers 
within the counties of South- 
ampton and Wiltshire. 

An Act for the better preser- 
vation and improvement of 
fishery within the river of 
Thames, and for regulating 
and governing the Company 
of Fishermen of the river. 

An Act for the better preventing 
fresh fish taken by foreignei^ 
being imported into this king- 
dom, and for the preservation 
of the fry of fish, and for the 
giving leave to import lobsters 
and turbets in foreign bottoms, 
and for thfe^ better preserva- 
tion of salmon within several 
rivers in that part of this 
kingdom odled England. 

An Act to continue several laws, 
&C. and also to amend so 
much of an Act made in the 
first year of the reign of King 
George the First as relates 
to iiie better preservation of 
salmon in the river Ribble. 

An Act to repeal so much of 
an Act passed in the twenty- 
ninth year of his present 
Majesty's reign concerning a 
free market for fish at West- 
minster as requires fishermen 
to enter their fishing vessels 



The whole Act 
The whole Act 



The8eG(mdsectio 
of the Act 



Sect 11 to 16, in- 
clusive: 



Sects. 7, 8, & 9. ■ 



Sect, la 
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HTLB OF ACT. 



EXTENT OF BBPEAL. 



18 Geo. III. c 33. 



87 Gteo. III. c. 95. 



68 Geo. III. c. 43. 



6 & 7 Vict c. 33. 



at the office of the Searcher 
of thejCustoms at Gravesend, 
and to regulate the sale of 
fieh at-the first hand in the 
fish markets in London and 
Westminster, -and to prevent 
salesmen of i|sh buying fish 
to sell again en their own 
account, and to allow biet and 
tiirbot, biill and pear, although 
under the respective dimen- 
sionsk mentioned in a former 
Act^to be imported and sold, 
and to punish auj persons who 
shalV take or sell anj spawn, 
brood, or fry of fish, unsize- 
able fish, or fish out of season, 
or smelts under the size of five 
inches^ and for other purposes. 

Aa Act fiwr the better preserva- 
tion of fish, and regulating 
the fisl^nes in the rivers 
Severn and Vemiew. 

An Act to amend tm) Acts 
made in the fourth year of 
the reign of Queen Anne and 
the first yeartof the reign of 
King George the First, for 
the preservation of salmon 
and other fish in the rivers 
within the counties of South- 
ampton and Wilts. 

An Act for preventing the de- 
struction of the breed of sal- 
mon and fish of salmoa kind 
in the rivers of England. 

An Act to repeal so much of an 
Act of the first year of King 
George the Fir&t as limits the 



In so fiir » it re- 
lates to salmon. 



iln so for as it re- 
lates to salmon. 



The whole Act. 



The whole Act. 
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TTTLI or ACT. 


cxmr or bkpbal. 




time for taking and being re- 






itrained from taking salmon 






in certain riTCia, and to amend 






and extend the provisions of 






an Act of the fifty-eighth 






year of King George the 






Third to the riveni therein 






mentioned. 




11 & 12 Vict. 


An Act to explain the Acts for 


The whole Act. 


C52. 


preventing the destruction of 
the breed of salmon and fish 
of the sahuon kind. . 





Pbiyate Acts B£LA.TTifa to Salmon Fuhibibs. 



BfVE&EKCB TO ACT. 


BIVEB8 ArnBCTSD. 


IZZBfT or BBFSAL. 


43. Geo. lU, a 61. 


Teign, Dart, and Plym, Devon. 


The whole Act 


44 Gea III. c. 46. 


Riven flowing into the Solway 


The whole Act, 




Firtdi. 


^cept in so ftr 
as it lelates to 
Scotland, and to 
fish other than 

land. 


45 Geo. III. c. 3a 


Oannarthenshire rivers. 


The whole Act 


46^teo. IILcl9. 


Rivers running into Milford 


In so fiir as it re- 




harbour. 


lates to salmon. 


49 Geo. III. a 2. 


Lord Lonsdale's fineries in 
Derwent. 


The whole Act 


6 & 6 Vict c 63. 


Tyna 


The whole Act 


21&22Victc.;i4L 


Tees. 


So much of sects. 
63 & 64 as re- 
ntes to the 
making of bye- 
kws for the re- 
gulation of sal- 
mon ^sheiies. 
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SALMON EXPORTATION ACT, 26 VICT, C. 10, 

WHEREAS the sale of salmon within the United Kingdom is pro- 
hibited at various times ; that is to say, if caught in England within 
the limits of the Salmon Fishery Act, J 861, 24 & 25 Vict. c. 109, is 
prohibited between the third day of Septanher and the second day of 
Febmary; if caught in any fishery district in Ireland is prohibited 
dining such time as the capture of salmon is prohibited in that district -, 
if caught in Scotland within the limits of *' The Salmon Fisheries 
{Scotland) Act, 1862," 25 & 26 Vict. c. 97, is prohibited between the 
commencement of the latest and the termination of the earliest annual 
close time fixed for any district ; if caught in the river Tweed, as 
defined by " Th« Tweed Fisheries Amendment Act, 1859," 22 & 23 Vict. 
c. Ixx. is prohibited between the foiurteenth day of September and the 
fifteenth day of February : And whereas the capture or possession of 
foul or unseasonable salmon within the limits of the United Kingdom 
is prohibited at all times : And whereas the provisions of the said acts 
are evaded by the exportation for sale in France and other foreign 
countries of jwlmon that cannot legally be sold within the limits of the 
United Kingdom : be it enacted by the Queen's most Excellent Majesty, 
by and with the advice and consent of the Lords Spiritual and Tem- 
poral, and Commons, in this present Parliament assembled, and by the 
authority of the same, as follows : — 

1. Skort 5%&.— This Act may be cited for all purposes as " The 
Salmoff Acts Amendment Act, 1863." 

2. ** Parti beyond Seas " rfe^ned.— No part of the United Kingdom, 
however situated with regard to any other part, shall be deemed for 
the purposes of tliis Act to be parts beyond seas. 

3. Export of unclean or unseasonable Salmon, or Salmon caught at 
certain Times. — No unclean or unseasonable salmon, and no salmon 
caught during the time at which the sale of salmon is prohibited in the 
district where it is caught, shall be exported or entered for exportation 
from any part of the United Kingdom to parts beyond seas. 

All salmon exported or entered for exportation in contravention of 
this section shall be forfeited, and the person exporting or entering the 
same for exportation shall be subject to a pe;iaJty not exceeding five 
l>ounds in respect of each salmon so exported or entered for exportation. 

The burden of proving that any salmon entered for exportation from 
any part of I ho United Kinglom to parts beyond • seas between the 
tlurd day of September and the second day of February, following is not 
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30 entered in contravention of this Aet shall lie on the person entering 
the same lor exportation. 

4. Recovery of Penalties, — All penalties nnder this Act may be re- 
covered in England, except within the limits of the said Tweed Fisheries 
Act, as penalties under the Salmon Fishery Act, 1861 ; in IreUmd as 
penalties under the Act passed in the session of the fifth and sixth 
years of the reign of her present Majesty, chapter one hundred and six, 
intituled An Act to regtUate the Irish Fiekeriet ; in Scoikmd, except 
within the limits of the said Tweed Fisheries Act, as penalties under 
the Salmon Fisheries {Seotland) Act, 186^ ; and witiiin the limits of 
the said Tweed Fisheries Act, in manner prescribed by *^ The Twee^ 
Fisheries Act, 1857.* 
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SCOTLAND. 



25 & 26 VICT. C. 97. 

Av Act to regulate and amend the Law respecting the Sahiion Fisheries 
otScoUand. 

[7tk Avgud, 1862.] 

WHEREAS it is expedient that the Acts relating to the salmon 
fisheries in Scotland should be amended, and that further provision, 
should be made for the regulation of fisheries^ Uie removal of obstrac- 
tions, and the prevention of illegal fishing : be it enacted by the Queen's 
most Excellent Miyesty, by and with the advice and consent of the 
Lords Spiritual and Temporal, and Commons, in this present Parliament 
assembled, and by the aathority of the same, as follows : 

1. Short TUU.-'JDm Act may be dted for all purposes as '' The 
Sabnon Fisheries (SooOamd) Act, 1862." 

2. Interpretation of Terms, — The following words and expressions in 
this Act shall have the meanings hereby assigned to them, unless such 

^neanings be repugnant to or inconsistent with the context : 

*' Commissioneors " fth«.ll mean the commissioners appointed and 

acting under the authority of this Act for the time being : 
" Clerk " shall mean the clerk to be appointed by any district 

board: 
"" Sheriff" shall mean the Sheriff of the county in ScoOand of 

which he is Sherifl^ and shall include sherifi's substitute : 
" Justice" or " Justices" shall mean any Justice or Justices of 

the Peace acting [for the comity, dty, or buigh where the 

matter requiring the cognizance of such Justice or Justices 

shall arise: 
** Secretary of State" shall mean one of Her Mi^esty's Principal 

Secretaries of State : 
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*" Propridtor " or ^' Proprietors " shftU mean and indude any 
person, company, or oorponttion -wlio is the proprietor of a 
salmon fishery, or Who receives or is entitled to receive the 
rents of such fishery on his or their own account^ or as 
trostee, guardian, or fi&ctor for any person, compimy, or 
corporation, and shall also include Her Majesty in right ef 
Her Crown : 
** Bye-law" and '* Bye-laws" shall indude all rules, orders, and 
reguhitions made by the Oommisdoners imder the authority 
of this Act : 
^' Salmon" shall mean and include salmon, grilse, sea trout, 
bull trout, smolts, parr, and other migratoiy fish ^( the 
salmon kind : 
**^ Fisheries" said " Fieheiy*' -sfaadl mean salmon fisheries and a 

salmon fishery in any river or estuary or in the sea : 
** River " shall indude tributaries and any lake fix>m or through 

which any river flows : 
^ Valuation Roll** dudl mean the vahiation roll in force for the 
time for any county, and each of the royal burghs therein, 
made up under the authority of the public general Act Seven- 
teenth and Eighteenth Victoria^ chapter Ninety-one, or any 
other Act relating to the valuation of lands and' heritages in 
Scotland which may be in force for the time. 
^. CommencemeiU of Act. — The enactments and provisions <tf this 
Act with respect to the appointment, powers, and duties of the Com- 
^nissioners, and the election, powers, and duties of district' boards, shall 
<come into operation and take effed; from and after the passing of this 
Act, and all the other enactments and provisioils of this Act shall come 
into operation and take effect from and after the first day of /anuory 
one thousand eight hundred and sixty-three. 

4. E<ieh Hirer and Ettuan/f and the fSea-cotuU adjoining, to he a 
i>t*<nc<.— EaA river in Scotland flowing into the sea, and every 
tributary stream or lake flowing into or connected with such river, and 
the mouth or estuary of such river, and the sea-coasts adjoining thereto, 
divided into such portions as may be fixed and defined by the Com- 
inissioners under the authority of this Act, shall form a distaict for the 
purposes of this Act. 

5. CommiisionerB to he appointed hy Secretary of State. — It shall be 
lawfiil for the Secretary of State to appomt three Commissioners for the 
purposes of this Act, who shall be paid at such rate, not exceeding 
three pounds per day each, as the Commissioners of the Treasury may 
direct, the whole amount to be received bj each 'Cominissioner not 
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exceeding three bandied and fifty pounds per annum, over and above 
such travelling expenses as the Commissioners of the Treasury may 
sanction : provided that the duration of the office of such Commissioners 
shall in no case extend beyond three years. 

. 6. JhUiesofCommisnoners — The Commissioners shall have the powers 
and perform the duties hereinafter specified ; that is to say, 

(1.) To fix and define, for the purposes of this Act and the other 
Acti| relating to salmon and salmon fisheries in Scotland, the 
natural limits which divide each river in Scotland (including 
the estuary thereof) from the sea, in so far as the same 
may not be already fixed by statute or by judicial decision : 
(2.) To fix, for the purposes of this Act, the limits of the Soltvouf 
Firth, having regard to an Act passed in the forty-fourth 
year of the reign of His Majesty King George the Thirds 
chapter forty-five : 
(3.) To fix, for the purposes of this Act, the limits of every 
district, and the portions of the searcoast adjoinmg to the 
mouth or estuary of any river to be included in such 
district : 
(4.) To fix, for the purposes of this Act, a point on each river 
(including the estuaiy thereof) below which the proprietors 
of fisheries shall be lower proprietors, and above which the 
proprietors of fisheries shall be upper proprietors : 
(5.) To determine, subject to the provisions of this Act, at what 
dates the annual close time for every district shall commence 
and terminate, and at what periods subsequent to th^ 
commencement and prior to the termination of the annual 
dose time it shall be lawful to fish for and take salmon with 
the rod and line : provided that the number of days during 
which such annual close time shall continue shall be the 
same as regards every district : 
(6.) To make general regulations with respect to the following 
matters ; viz. 
The due observance of the weekly dose time : 
The construction and use of cmives : 
The construction and alteration of mill-dams, or lades, or 
water-wheels, so as to afford a reasonable means for the 
passage of salmon : 
The meshes of nets (so that they shall not intercept 

smolts or salmon fry) : 
Obstructions in rivers or estuaries to the passage of 
salmon : 
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Provided that such re^^ulations shall not interfere with any 
rights held at the time of the passing of this Act 
under royal grant or charter, or possessed for time im- 
memorial 

7. Annual and Weekly Close Time. — The annual close time for every 
district shall continue for one hundred and sixty-eight days ; and the 
weekly close time, except for rod and line, shall continue from the hour 
of six of the clock on Saturday night to the hour of six of the clock on 
Monday morning ; but the Commissioners shall have power, on the 
application of the District Board, or of any two proprietors of fisheries 
in any district, to vary the period at which the weekly close time shall 
commence in any district, or any part thereof, in so fiur as they may 
think reasonable or expedient : provided that such weekly close time 
shall in no case be less than thirty-six hours. 

8. Application of Annual Close Time. — The annual close time shall 
be applicable to eveiy mode of fishing for or taking salmon in any 
river, lake, or estuary, or in the sea, except by means of the rod and 
line for the periods in each district to be fixed by the Commissioners 
subsequent to the commencement and prior to the termination of the 
annual close time during wliich it shall be lawful to fish for and take 
salmon by means of the rod and line. 

9. Prestnt An/nttal Close Times to subnst until altered. — In regard to 
any river and estuary which are regulated by any local Act relating 
thereto the annual close time fixed by such Act, and ^n regard to all 
other rivers, estuaries, and sea^coasts in Scotland the annual dose time 
fixed by the public general Act Ninth George the Fourth, chapter thirty- 
nine, shall respectively be applicable until the annual close time with 
respect to any such river, estuary, or sea-coast shall be otherwise deter- 
mined by any bye-law made by the Commissioners under the authority 
of this Act 

10. Fishing Illegal where prohibited by existing Acts. — It shall not be 
lawful to fish for or take salmon at any place or by any mode prohibited 
by any statute relating to salmon or salmon fisheries in Scotland 
subsisting and in force at the date of the passing of i^his Act ; and 
nothing contained in this ^^ct or in any bye-law made by the Com- 
missioners shall render legal any ^lode of fishing which was or would 
have been illegal at the date of the passing of this Act. 

11. Miscellaneous Offences. — Every person who commits any of the 
following ofiences shall for every such ofence be liable to a penalty not 
exceeding five pounds, and to a further penalty not exceeding two 
pounds for every salmon taken or killed contrary to the provisions of 
this Act, or of any bye-law made by the Commisi^ca^rs^^nder the 
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•authoritj of this Aot ; 'and shall, in addition to sach penalties, at the 
^discretion of tlie magistrate, forfeit every boat, not, rod, line, or other 
article which has been or may be used in fishiui;;'for or taking salmon, 
and which is found in the possession of such person at the time of the 
•CommiMing such offence ; that ia to say, 

:^ 'Every person who fishes fbr or takes salmon chiring the annual 
close time by any means other than the rod and line : 
£vei^?person who fishes for or takes salmon, except during Saturdap 
) or Monday, by rod and line, during the weekly close time, or 
'acts in breach or contravention of any bye-laWmade by the 
Commissioners in regard th^^eto : ' 

Every person who fishes for or takes salmon during the annual 
•.dose time by means of the rod and line at a period aot sanc- 
tioned by the Commissioners : 
Every person who fishes for salmon with a net having a mesh con- 
[ traiy to any bye-law of the Commissioners : 

Every person who obstructs or impedes the passage of salmon con- 
trary to any bye-law of the Commissioners : 
Every person who sells or exposes for sale fresh salmon taken 
within the limits of this Act during the period between the com- 
mencement of the latest and the termination of the earliest 
annual close time which may have been fixed for any district ; 
but" the burden of proving that salmon so sold or exposed 
by any person for sale have been caught beyond the limits of 
this Act shall lie on the |>erson selling or- exposing the same 
for sale : ' :» . ^^ . 

Every person who takes ^i* lias in his possession any foul ot 

unseasonable salmon : '• '^ * 

Every person who useeT or has in kis possession any. light for the 

purpose and with the intention of takiujg sahnon : 
Evefy person -^ho 'setB-a nft oir any Other engine for capture of 
salmon w(hen the fish show themselves when leaping at or trying 
to'ascend any fell or other impediment : 
Every person who wilfully takes or destroys or injures or obstructs 
the pa^sa^e l5f the young of salmon, or disturbs any spawning 
bed,' (^ anv bank or shallow on which the spawn of salmon 
may be departed ; but this provision shall not apply to acts done 
^r the' putpose of the artificial propagation of salmon or for other 
scientific purposes, or in the course of the exercise of rights of 
property in the bed of any stream : provided also, that the 
district board may, with the consent of all the proprietors of 
salmon fisheries in any river or estuary, adopt such means-as 
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they think fit for preventing the ingress of salmon into narrow 

streams or tributaries in which they or the spawning beds are, 

from the nature of the channel, liable to be destroyed, but 

always so that no water rights used or enjoyed for the purposes 

of manufactures or agiicidtural purposes or drainage shall be 

interfered with thereby. 

12. Using Salmon Roe, — Every person who uses salmon roe for the 

piuipose of fishing, or has in his possession any salmon roe for sale or 

for the purpose of fishing, shall for every such offence be liable to a 

penalty not exceeding two pounds, and shall forfeit any salmon roe 

found in his possession. 

^ 13. Poiioning Bivers — ^Every person who causes or knowingly permits 
to flow, or puts or knowingly permits to be put, into any river con- 
taining salmon, any liquid pr soli^ matter poisonous or deleterious to 
salmon, or who sludl discharge into any river sawdust to an extent 
injurious to any salmon fishery, shall be liable to the following penalties : 
(that is to say,) 

For the first offence a i)enalty riot exceeding five pounds : \ 

For the second offence a penalty not exceeding ten pounds, an^ a 
further penalty not exceeding two pounds for every day duriijg 
which such offence is continued : 
For the third or any subsequent offence a penalty not exceeding 
twenty pounds, and a fUrthef penalty not exceeding five pounds 
for every day duriiig v^ich such offence is continued : 
foit no person shall be subject to the foregoing penalties for any act 
done in the exercise of any rigjit to which he is by law entitled, if he 
prove to the satisfaction of the Court before whom he is tried that 
he has used the best practicable means, within a reasonable cost, 
to dispose of or to render harmless the liquid or solid matter so per- 
mitted to flow oi: to be put into waters ; but nothing herein contained 
shall prevent any person from acquiring a legal right in cases where he 
would have acquired it if this Act had not passed, or exempt any 
perison from any punishment to which he would otherwise be subject, 
or legalize any act or default that would but for this Act be contrary 
to law. 

14.* Commusionera to Visit and Report on Rivers and Estuanes. — The 
Commissioners shall visit and report on the several rivers and estuaries 
and salmon fisheries in Scotland, after notice duly given by special 
advertisement in some newspaper of general circulation in the district, 
not less than ten days before any such visitation, to the proprietors of 
salmon fishings on ea/cb. of such rivers or estuaries, of their intention so 
io tisit and report 
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15. Commiisionera to make Bytrlawi en MatUrg specified. — The Coltt- 
missioners shall, on or before the firat day of January one thousand 
eight hundred and sixty-three, fix and determine by bye-laws the 
matters specified in the third and fourth sub-divisions of the sixth 
section of this Act ; and a copy of such bye-laws applicable to each dis- 
trict shall be, prior to the said date, transmitted by post to the sheriff 
clerk of each county, in so far as the same may relate to a district or 
part of a district situate therein ; and the sheriff clerk shall, on receipt 
of such copy, give notice of such bye-laws by advertisement inserted 
once for each of two successive weeks in some newspaper published in 
such county, or, if no newspaper be published therein, in some news- 
paper published in a county adjoining thereto ; and every person whose 
iaterests may be affected by any such bye-laws may state to the Secre- 
tary of State any objections to any such bye-law ; and the Secretary of 
State shall, after one month after the date of such bye-laws, approve 
or alter or disapprove of the same ; and every such bye-law, when 
approved of or altered by the Secretary of State, shall be published in 
the Edhiburgh Gazette, and in such further mode as the Secretary of 
State may direct, and on being so published shall be legal and binding 
on all concerned : provided that in the case of such districts in which 
by reason of their inconsiderable size it may seem to the Com- 
missioners unnecessary to determine such matters, they may defer 
doing so until required by more than six proprietors of fisheri^ 
within the same, after the limits of such district have been defined, 
as hereinafter provided, and shall proceed, in other respects, as above 
provided. 

16. Bye-laws on other Matters. — The Conunissioners shall, on or before 
the first day of January one thousand eight hundred and sixty-four, 
determine the other matters specified in the sixth section of this Act, 
by bye-laws under their hands, or the hand of any two of them, and 
shall report the same to the Secretary of State ; provided that pre- 
viously to making such bye-laws they shall communicate the same to 
the district board, and afford the board reasonable opportunity of 
making any representation to the Commissioners respecting the same ; 
and a copy of such bye-laws shall be transmitted to the sheriff clerk of 
each county, in so far as the same may relate to any district situated 
therein ; and the sheriff clerk shall, on the receipt of such copy, give 
notice of such bye-laws by advertisement inserted once for each of two 
successive weeks in some newspaper published in such county, or, if no 
newspaper be published therein, in some ne^vspaper published in a 
county adjoining thereto ; and every person whose interests may be 
affected by any such bye-laws may state to the Secretary of State any ob- 
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jcctions to any such bye-law ; and the Secretary of State shall, after two 
months and within four months after the date of such bye laws, approve 
or alter or disapprove of the same ; and every such hye-law, when 
approved of or altered by the Secretary of State, shall be published in 
the Edinburgh Gazette^ and in such further mode as the Secretary of 
State may direct, and on being so published shall be legal and binding 
on all concerned. 

17. Evidence taken hy Commisno.iers. — The Comiuissionerp, in exeai- 
tion of this Act, shall take such evidence as they may find to be neces- 
sary, and in the event of witnesses refushig to attend and^rive evidence, 
or to allow access to documents, they may ai)ply to the sheriff of the 
county for a warrant to cite witnesses and havers, and the sheriff is 
hereby authorized to grant the same. 

18. Election of District Uoard».-^Withm three montlis ftfter any bye- 
law constituting the district shall have been published the sheriff sliall 
direct the sheriff clerk to make up a roll of the upper proprietors and 
also a roll of the lower proprietors in each district ; and the qualificar 
tion of an upper proprietor shall be the property of a fishery entered in 
the valuation roll, as of the yearly rent or yearly value of 201. or up- 
wards, or, if such fishery be not valued on the valuation roll, of half 
a mile of firontage to the river, with a right of salmon fishing, an i 
the qualification of a lower proprietor shall be the j^roperty of a 
fishery entered in the valuation roll as of the yearly rent or yearly 
value of twenty pounds or lipwards ; and the sheriff shall have power 
to decide summarily any question arising on any claim to such quali- 
fication ; and the sheriff shall thereafter direct the sheriff clerk to 
adl a meeting of the upper proprietors, and also a meeting of the 
lower proprietors, at such times and places as he shall direct ; and 
notice of such meeting shall be given as hereinbefore provided with 
respect to the publication of bye- laws made by the Commissioners ; and 
the upper proprietors and the lower proprietors present at such separate 
meetings respectively shall elect not more than three of their number 
to be members of the district board, every proprietor of a fishery valued 
at more than five hundred pounds on the valuation' roll having two 
votes at such election, and an additional vote for every five hundred 
pounds 01 rental, but not more than four votes in all ; and the members 
so elected with the proprietor having the largest amount entered in the 
valuation roll as the yearly rent or yearly value of fisheries in such dis- 
trict shall constitute the district board ; and the last-mentioned pro- 
prietor shall be the chairman of the board, and have a deliberate as 
well as a casting vote ; and the election of such board shall be notified 
by the chairman of such respective meetings to the sheriff clerk within • 
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seywi days from the date of the same, and the sheriflf shall thereafteir 
Rummon the first meeting of such board for such day and such place as 
he may fix : " provided always, that if any. river be situate in two or 
more counties, the notices above provided shall be given and such 
meetings shall be called in such manner as the sheriffs of such counties^ 
jointly shall direct. . ' 

19. ConttitvUion of the Board where Proprietors are less than Three.— 
If in any distridi the upper proprietors or the lower proprietors shall be 
fewer in number than three, the board shall consist of an equal number, 
elected as aforesaid, along with the proprietor having the largest valua- 
tion, who shall also be chairman of the board, as above provided ; md^ 
if such last-mentioned proprietor be the sole upper or the sole lower' 
proprietor, he shall have two votes on the board ; and if there shall be 
only one proprietor in.any district such proprietor shall have and may 
exercise aJl the powers by this Act conferred on the district board. 

20. Voting hy Deputy,— 1% shall, be lawful for th^ Commissioners of 
Her Majesty's Woods, Foiests, and; Land Revenues, or either of them, 
in cases where Her Majesty in right of her Crown lis proprietor of any 
fishery, and for any corporation or company, being the proprietors of 
any fishery, oj for any proprietor of a fishery, respectively, fix)m tinJe to! 
tiijie to nominate and appoint^ by any writing nnder his or their hand 
or seM, anyjpefspnas the mandatory of such Commissioners, corporation, 
company, Oj: proprietor to attend, act, and vote at any meeting of pro- 
prietors under this Act ; and every such nomination and appointment 
shall subsist uiatil recalled by the said Commissioners or either of them, 
or bj^.the corporation or company or proprietor making the same. 

2l,^Payment to Sherif Clerk in connexion with Electiona. — ^All ex- 
penses incurred by the sheriff derk in making up the roll of proprietors, 
andjin calling and attending the meetings for the election of the dis- 
trict board, with such reasonable remuneration for his \me and trouble 
as shajl be fixed by the sheriff, shall be paid to the sheriff clerk by the 
district board out of the assessments to be levied under the authority 
of this Act. 

^. Powers and Dvatiu of District Boards. — The district board may 
suq of be sued in the name of their clerk, and if there be more than six 
members three members shall form a quorum, and if there be fewer 
than six members two shall form a quorum, and they shall keep regular 
books and accounts, and shall hold their first meeting within ten days* 
after the first election under this Act at a time and place to be fixed at 
the meetings of proprietors at which such election took place> or in cases 

(1) See an amendment to tjjis section, 26 & 27 Vict c, 50, § 2, ^ost. 
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itfhere such election is not necessary the first meeting shall take place 
at; a time to be fixed by a majority of the proprietors, and notice of such 
meeting shall be given as hereinbefore provided with respect to the 
publication of bye-laws to be made by the Commissioners ; and the dis- 
< 4irict board shall have power, subject to the provisions of this Act and 
the bye-laws made by the commissioners, to make and alter from time 
to time regulations for the preservation of the fisheries in the district, 
and fiY>m time to time to appoint a clerk, and such number of constables, 
water bailiffs, watchers, and other officers as they think fit, to fix and 
prescribe the duties of all persons appointed by them, and to remove 
such persons, and appmnt other persons in their stead : and they may 
eombine with any other district board for the purpose of this Act, and 
to maintain a common staff of officers for the protection and preservation 
of the fisheries of more than one district, and- may Agree with the police 
committee of any county for the purpose of paying additional constables 
for the better protection of the fisheries in their district : provided that 
all such regulations shall,, before takiqg effect, be reported to and 
approved by the Secretary of State, and shall not interfere with any 
vested right of property, and shali not authorize, any encroadiment or 
trespass on private property. 

23. Asyestments imposed by District Boards, — The district board shall 
liare power to ^pose ftn assessment for the purposes of this Act, to be 
called the Fisheiy Assessment, on the several fisheries in each district, 
according to the yeariyientor yearly value of such fisheries as entered 
in. the valuation roll; and every proprietor of a fisheiy which is not 
valued. on the valuation roll, and who shaU claim right to vote in the 
election of members of ther district . board, shall be held to be a pro-- 
pristor of a fishery of the valiie of twenty pounds, and shall be assessed, 
accordingly ; and such fishery assessments may be imposed, collected, 
and recovered by the district board in the same manner as poUoe assess- 
ments may be imposed, cdlected, and recov^^edby the Commissioners 
of supply under the authority of the public geioM Act, twentieth and 
twaity-first ViOorux, chapter sevehty-two ; and for the purpose of im- 
posing, collecting, and recovering such fishery assessments .th^ district 
boards shall have and may exercise all the powersconfesred by the said 
Act <on Commissioners of Supply for imposing, collecting, and recovering 
the assessments leviable under the same. 

14. Future ElecHons ef- IHstriet Boards. — Each district board shaU 
continue in office for three years, and members thereof shall be eUgible 
for. reflection, and vacancies occurring during such period shall be fille4 
up by the bourd until the next meeting of proprietoi^s, who shall then, 
fill up the same ; and meetings^ of the upper and lower proprietors 
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respectively for the purpose of each triennial election of not more than 
three upper proprietors and three lower proprietors respectively shall 
ISe called by the clerk, who shall give notice of such meetings by ad- 
vertisement as hereinbefore provided with respect to the publication of 
bye-laws made by the commissioners ; and such meetings shall at the 
same time take such steps as they shall think proper for auditing and 
attesting the accounts of the district board for tk6 preceding three years. 
26. Breach of Bye-laws and ReguU^^na. — It shall be lawful for the 
district board, by any bye-law or TC|M|Uion to be made by them 
and approved of by the Secretary of Sta^as hereinbefore provided, to 
enact that any i)erson connnitting any breach or contravention of such- 
bye-law or regulation shall be liable for every such off^jffce to a penalty 
H^t exceeding two pounds ; and such penalty ma9Sl|H^ued for and 
recovered in the same manner as penalties incurred an^^tposed under 
the provisions of this Act 

26. Forfdted Artidfs may be Seized.— Any net, rod, line, or other 
Article directed to be forfeited under this Act may be seized by any 
constable, water bailiff, watcher, or other officer appointed by the dis- 
trict board, and the Sheriff or Justice may either order the same to be 
destroyed or to be sold, and the proceeds of such sale to be paid to the 
clerk on behalf of the district board. 

27. Thne di^more Persons illegally Fishing at Night, — If three or more- 
persons acting in concert, or being together or in company, shall at any 
time between the expiration of the first hour after sunset on any day and 
the beginning of the last hour before sunrise on the following morning 
enter or be found upon any ground adjacent or near to any rivw or 
estuary or the sea, or in or upon any river or estuary or the sea, with 
intent illegally to take or kill salmon, or having in his ct their posses- 
sion any net, rod, spear, light, or other instrument used for taking 
salmon with such intent as aforesaid, or shall illegally take or kill, or 
attempt to take or kill or aid or assist in killing or taking saimon, every 
such person shall be guilty in Scotland of a criminal offence, and in 
England within the limits of the " Tuteed Fisheries Amendment Act " 
of a misdemeanor, and shall for every such offence be liable to a fine 
not exceeding live pounds, or to imprisonment for any period not ex- 
ceeding three months, as the Sheriff or Justices before whom such 
persons or any of them are tried and convicted may determine ; and if 
such fine be not paid immedia;tely on conviction, the offender so foiling 
to pay shall be sentenced to imprisonment for such period, not exceeding 
three months, as the Sheriff or Justices may adjudge, unless such fine 
shall be sooner paid. 

28. Procedure and Recovery of Penalties,— -Mi offences undec thi»' 
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Act may be proseaited and all penalties inclined under this Act may 
t)e recovered before any Sheriff oi^ any two Justices acting together and 
liaving jurisdiction in the place where the o&nce was committed, at 
the instance of the clerk of any district board or of any other person]; 
and it shall be lawful for the SherilT or Justices to whom any petition 
or complaint is presented to proceed in a summary form, and to grant 
warrant for bringing the persons complained against before him or 
them, and on proof on oath by one or more credible witness or witnesses 
or confession of the person accused, or other legal evidence, forthwith 
to determine and give judgment in such comphunt, without any written 
pleadings or record of evidence, other than a record of the charge and of 
the judgment pronounced thereon, and to grant warrant for the re- 
covery of all penalties and expenses decerned, by poinding, and im- 
prisonment for any period not exceeding six months ; and any person 
who shall think himself aggrieved by any judgment of the Sheriff or 
Justices pronounced in any complaint or prosecution under this Act 
may appeal to the Court of Justiciary at their next circuit court, or 
n^ere there is no circuit court to the High Court of Justiaaiy at 
Edinburgh^ in the manner and under the rules, limitations, conditi(»ui,' 
and restrictions contaiiM in the Act passed in the twentieth year of 
the reign of His Majesty King George the Second, chapter fbrty-three, 
for taking away and abolishing heritable jurisdictions in Scotland, with 
tills variation, that such person shall, in place of finding caution in the 
terms prescribed by the said Act, be bound to find caution to pay the 
penalty and expenses awarded against him by the judgment appealed 
from, in the event of stich appeal being dismissed, together with any 
additional expenses that shall be awarded by the Circuit Court or.Court 
of Justiciary on dismissing such appeal ; and it shaU not be competent' 
to appeal from or bring the judgments of any Sheriff or Justices acting 
under this Act under review by advocation or in any other way than 
as herein provided. 

59. Enforcement of Jtegulalions and Bye-laws. — In the eVwit of ttny 
person refusing or neglecting to obey any bye-law made by the Conk- 
missioners, or any regulation made by the district board, the clerk may 
apply to the Sheriff by summary petition in ordinary form, praying to 
have such person ordained to obey the same, and the Sheriff shall take 
such proceedings and make such orders thereupon as he shall think 
just. 

30. Expenses of Procecdinas,'- In giving judgment on any applica- 
tion or complaint under this Act the Sheriff or Justices may fiud the 
person complained against Ikbb in expenses, and maytleco^for pay- 
ment of the same 
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31. Recovery of PenaUie$ and Earpmiei — All p^alties and expenfie» 
huhKMd WDder this Act, or tmder any Uyeelaw or regiUation made^ • 
under t6e authority thereof, may be recovered by OTdTnary action or 
in the Smnll Debt Court of the Sheriff. 

32. Payment emd Application of Penalties. — The penalties inciirredr 
under this Act shall in all prosecutions at the instance of the derk of 
any district board be payable to and recoverable by such clerk, and 
riiafl in all other cases be paid and applied in such manner as the 
Sheriff or Justices may direct ; and all penalties and expenses received 
by the clerk, and the proceeds of the asAe of any articles seized and 
directed to be sold as before provided, shall be applied by the district^ 
boatd towards defraying tlie expenses inciured by them in carrying into 
execution the provisions of this Aet. 

33. Certain Prwisivne of EnglUk Act, Act 24 -fc 25 Vict. c. 109^, 
^plied to Solway Firth. — From and after the first day of January one 
thousand eight hundred and sixty-live the provisions of the said Act, 
ttitituled An Act to amend tJie Lawa relatinff to Fiiheriea of Salmon in 
Eog^d, shall extend and apply to salmon fisheries in the waters and 
on the shores of the Sohoay Fvtih situate in Scotland, m the same may 
•be fixed by authority of this Act, and to the rivers flowing into the 
same, in so far as such provisions relate to the use of fixed engines f0r 
the taking of salmon : proi4ded>that all offences against such provisions 
shall be prosecuted and punished as directed by this Act. 

' 34 This Aet not to apply to Tweed.— -IS o part of this Act, with the 
exception of the tenth, twelfth, and twenty- seventh clauses, shall 
apply to the river Tweed, or to any fisheries in the said river or the 
month or entrance thereof, as defined by " The Tweed Fisheries Amend- 
ment Act, 1869 ; " and any penalties incurred under the said tenth, 
twelfth, and twenty-seventh clauses of this Act shall, so far as concerns 
the river Tweed, be recoverable in manner prescribed by the Tioeed 
Fisheries Amwidment Act, 1857, which Act, and the Tweed Fisheries- 
Amendment Act) 1859, shall remain in full force and effect, anything 
herein cwatained to the contrary notwithstanding. 
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An Act to amend the Salmon Fisheries (SeUland) Act 
[13M/i*/y, 186a.] 

WHEREAS an Act was passed in the twenty-fifth and twenty^sixth 
years of the reign of Her present Mi^esty, intitnM A% Act to regyOaU 
and amend the Law retpecttng the Salmon Fithenei of Scotland ; and in 
the sixteenth section thereof it is enacted, that 'Hb^ Oommissionets 
shall on or before the fii;8t^day of January, one thousand eight 
hundred and sixty-four," determine certain matters by bye-laws, and 
leport the same to the Secretary of State ; and it is expedient that the 
time so limit($d should be extended, and that the B^d Act should be 
amended : be it enacted by the Queen's most Excdlent Majesty, by 
and with the adyice and consent of the Lords Spiritual and Temporal, 
and Commons, in this present Parliament assembled, and by the 
authority of the same, as follows : 

1. Sxtentiom of Time for makin^y die. Bye-law, — The said Com- 
misnonen shall determine the said matters specified in' the said six- 
teenth Sect^n, by bye-laws under their hands,' or the bands of any two 
of them, and shall report the same to the Secretai^ of State on or 
before tiie first day of January one thousand eight hundred and 
ttxty-five. 

2. Notice to be given for eaXUng First Meeting of JDiitrict Boarde,-^ 
The provision in the eighteenth section of the recited Act, that "the 
sheriff shall thereafter summon the fijrst meeting of such board for 
such day and such place as he may fix '' is hereby repealed ; and on 
the time and place of the first meeting of the district board being fixed 
as provided by the twenty-second section of the recited Act, and inti- 
mated to the sheriff derk, he shall ^ve notice of such meeting as 
therein provided ; and such first meeting may be held at any time 
within twenty-one days after the first election of the district board 
under the recited Act, anything therein .contained to the contrary 
notwithstanding. 

Z. A9to reading of Sect. 83 of 25 <C; 26 Vict. e. 97.— The thirty-thi^ 
section of the recited Act shall be read and construed as if the words 
'' public general Act, twenty-fourth and twenty-fifth Victoria, chapter 
one hundred and nine," bad been inserted therein instead of the words 
f*j«idAct." 

Y 2 
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4. Power t^CotiM/Ui^umen to extend the Mouth of the Tweed. — It sliall 
be lawful for tltd said OommissioDei^, on or before the first day of 
January one thottsand eight hundred and sixty-four, by a bye-law 
under their hands, or the hands of any two of them, to be made, pub- 
lished, and approved in the manner provided in the fifteenth, section of 
the recited Act, to eadend the limits of the mouth or entrance of the 
river Tweed northwards from the limits thereof as defined in '* The 
Tweed Fisheries Amendment Act, 1859," along the sea coast and mto 
the sea to syich points and to such extent as they may fix ; and bom 
and after the publication of such bye-law in the Edinlvrgh Gazette, ai}d 
in such further mode as the Secretary of State may direct, the enact- 
ments and provisions ef " The Tweed Fisheries Act, 1857," (with the 
exception of the fifty-fifth and sixtieth sections), and of " The Tweed 
Fisheries Amendment Act, 1859," and the tenth, twelfth, and twenty- 
seventh sections of the recited Act shall be applicable to and may be 
enforced within such extended limits in the same manner and to the 
same effect as if such extended limits had been included in the mouth or 
entrance of the river TweeddA defined in " The Tweed Fisheries Amend- 
ment Act, 1859 : " provided, that the rates or assessments to be levied 
on and in respect of' the Fisheries beyond the limits of the mouth of 
the river Tweed, as defined in ** The Tinted Fisheries Amendment 
Act, 1859," and within the limits as extended under any such bye- 
law as aforesaid, shall not be applied in or towards the payment or 
discharge of any debts or obligations contracted by the Commissioners 
acting under " The Tweed Fisheries Act, 18&7," previous to the-passmg 
of this Act, 
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An Act to Amend the Laws relating to Fisheries in treland. 
[2Sth July, 1863.] 

WHEREAS it is expedient to make jEorther provisions for canjring 
into effect the law relating to th& salmon fisheries in Ireland : Be k 
therefore enacted by the Queen's most Excellent Majesty, by and with 
the advioe and consent of the Lords Spiritual and Temporal, and Com 
mons, in this present Parliament assembled, and by the authority of 
the same, as foJlowB :— 

Pbkumhtabt. 

L ShoH IVtftf.— This Act may be dted for all purposes as 'VThe 
Salmon Fisheiy (IreUmd) Act, 1863." 

2. ApplicaHon of Au. — This. Act shall net apjdy to England or 
ScaUa/nd. 

B.^QXTLAXIOTXB AS TO FiXBD EnOINSS. 

3. ProJUbition of Bag-neU in certain Placet. — ^After the passing of 
this Act no bag-net shall be placed or allowed to continue in any rivez 
or the estuary of any river, as such river or estuary has been defined 
by the Commissioners of Fisheries or shall be defined by the Commis- 
sioners under this Act, or within a distance of less than three statute 
miles from the mouth of any river as defined as aforesaid. 

Any bag-net phiced or continued in contravention of this section 
shall be deemed to be a common nuisance, and may be taken possession 
of or destroyed ; and any bag-net so placed or continued, and uiy sahnoiv 
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taken by such bug-net^ shall be forfeited, and, in addition thereto, the 
owner of a bag-net pUtced or continued in contrayention of this section 
shall, fbr each day c^ so placing or allowing the same to be continued, 
incur a penalty of not less than five pounds and not exceeding twenty 
pounds. 

But no person shall incur any penalty under this section in req^ect 
of any bag-net if he removes the same within fourteen days after the 
passing of this Act : provided always, that no bag-net now legaQy 
existing shall be liable to be abated or removed, or be deemed illegal 
under this ^ct, by reason of its being within three miles of the mouth 
of a river in the whole of which, including all tributary rivers and 
lakes upon its course, the proprietor of such bag-net has the exclusive 
light of catchiti^ salmon. 

4. Penalty <m New Fixed Net9.So fixed net that was not legally 
erected for catdiing indmon or trout, during the open season of one 
thousand eight hundred and sixty-two shall be placed or used for catch- 
ing salmon or trout in any inhmd or tidal watera. 

. Any net placed or used in contravention of this section shall be 
deemed to be a common nuisance, and may be taken {possession of ot 
destroyed ; and any net so placed or nsed^'tnid any salmon taken by 
such net, shall be forfeited ; and in addition thereto, the owner of a 
jwt placed or used in contravention of this section' &aB, fdv each day 
of so placing or using the same, incur a penalty of iiOt -less than five 
pounds, and not exceeding twenty pounds.. 

5. Commimonert to Inquire a» to Fixed iVete.— Subject to such appeal 
as is herein-after mentioned, the Special Commissioners appointed under 
this Act, hereinafter referred to as the Commismoners, shall abate and 
remove all fixed nets erected or used for catdu^g sahnon or trout in 
Ireland that are in their judgment injurious to navigation, and shall 
inquire into the legality of, and if satisfied of their ill^ality ranove, all 
such other fixed nets erected or used as aforesaid as are in contravention 
of any Act of Parliament or law in force in Ireland. 

6. Certificate as to certain Fixed iVetf.— Where any fixed net, other 
than a bag^et prohibited by this Act, is in nse at the time of the 
passing of this Act^ and any person claims to have erected the same in 
pursuance of the Act of the session of the fifth and sixth years of the 
reign of Her present Majesty, chapter one hundred and six, the Com- 
missioners may, on proof being given to their satisfiujtion that such 
fixed-net has been erected in pursuance of the said provisions, certa^T 
to that effbct, stating in the certificate the situation, size, and descrip- 
tion of the net, and the person who has the ri^t to erect the same^ in 
pursuance of such last-mentioned provisions. A certificate given in 
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.pUisuanoe of this notice shall be deemed to be an order of the Commia- 
sioneiTB, and to be subject to appeal as such. If unappealed from, or 
•8 ccmfirmed or amended on a]^[>ealy such oertificate shall be oondusiye 
evidence that the person therein named is the person specified in the 
iiaid Aet as^otitM 4» exercise the right therein given, but it shaU not 
render any net legal thitt would be otherwise illegal bj reason of its 
Mng injurious to navigation, a common nuisance to the public right 
of fishing, or otherwise in violation of common law or any Act of 
Pai^ament 

7. CommiiMtun to inquire m$ to Fi$king IFear«.->Subject to suck 
appeal as is hereinafter meirtioDed, tfte Commissioners shall inquin 
into Che legality of all fishing wean tiuougjhout Irdand^ and shall re- 
move mSk as tse in «eiAiavention of any Act of Parliament or law im 
iaroe m IrSamd, with this qualification, that wbere a fishing wear is 
Illegal only by reasoa of its not having a free gap, as required hj law, 
tliis section shall not empower the Commissioners to lemove sudh . fish^ 
ing wear, if an undertaking be entered into to the satis&ction of the 
OommissionerB, by the owner or other person inteeested in such wear, 
to make a legal free gap therein within a time to be prescribed 1^ ^kJt 
Commissioners, and a free gap is made accordingly. 

8. Penofu vmXawfuUy heepiny up a FUki/i^ Wear.—Ii acy person has 
unlawfully erected or kept up, or shall uii]a«M|y erect or keep up, any 
fishing wear upon any river, and a molioe shall, he served in writing 
upon the proprietor or occupier of amch w«ar, 9tM^ known agent, by 
the owner or occupier of any groiiinds ^.^jlie^toiks of such river on 
which such wear has been or skafi* be eilected, .requiring him to pros- 
trate or open the same wiftin iihe space of thirty days from the service 
of such notice, if shAl ppoprietor or occupier of such wear shall not 
within that time Abate or prostrate the same, he shall forfeit a sum of 
fifty poiusds, iogedber with costs of suit, to be recovered by action of 
debt in any of Her Majesty's Courts of Record, one moiety thereof to 
t)e to the use of the person who shall sue for the same, aod the other 
tto the use of the conservators of the distriob in which snch wear has 
been or shall be unlawfully erected or kept up ; and the said Court 
fihall adjudge such wear to be abated art; the expense of the defendant 
in such action : provided always, that nothing in this section contained 
shall restrict the powers by this Act given to the Commissioners. 

9. CoMiruetion of Free (7ap«. — In every fishing wear there shall be 
a free gap or opening in accordance with the regulations following, 
under the powers of this Act ; (that is to say,) 

(I.) T^e free gap shall be situate in the deepest part of the 
:4a^eam: 
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(2.y The sides of the gap shall be in a line with and'parallel to thv 

direction of the stream at the wear : 
(3.) The bottom of the gap shall be level with the natural bed ol 

the stream above and below the gap : 
(4.) The width of the gap in its narrowest part shall be not less 
than one tenth part of the width of the stream : i»x)yided 
always that such gap shall not be required to be wider than 
fifty feet, and shall not in any case be narrower than three 
feet ; and provided also, that no existing gap in any wear 
shall be red'uced in width, or a gap of less- width substituted 
in lieu thereof, or any alteration made therein so as to ro» 
duce the flow of water through such gap : 
Provided always that no person shall be entitled to any eompensation 
by reason of the enforcing of any free gap^inaay wear, anythmg to th« 
contrary in any Act notwithstanding. 

10. CoTistru^tum of Soxes and Ch-ib^ in Ftskiitg Wears and Fukin§ 
Mill-dams.— The foHowing rules shall be observed in relation to the 
construction of boxes and ciibsin Mring wears and fishing mill-dams ; 
(that is to say,) 

(1.) The upper surface of the sill sliall be level with the bed of the 

river: 
(2.) The bars or inscales of the heck or upelream sid^e of the box 
or crib shall not be nearer each othei than two inches, and 
shall be capable of being removed, and shall be placed per- 
pendicularly ; the boxes, cribs, or emives shall not be built 
over, or in any other manner hidden from- public ioqie^- 
tion. 
And the owner of any fishing wear or fishing mill-dam that has attached 
thereto any box or crib in contravention of this Act shall bring the same 
into conformity with this Act within six months after the commencdL 
ment of this Act ; and he shall inciu: a penalty not less than five poun<te 
and not exceeding twenty pounds for every day after the expiration of 
such period of six months during which he fails to comply with the 
provisions of this section ; and any owner failing so to maintain the 
same shall incur a penalty not less than one pound and not exceeding 
five pounds for every day during which such failure continues. 

11. Weekly Close Time in lieu of Free Gap.— In any case where the 
breadth of the river where any chartered or patent fishing wear now 
exists shall not exceed forty feet, and it might be inexpedient to require 
a free gap to be made therein, the Commissioners may, if they thbak 
fit, instead thereof, direct by their erder the extension of the .weekly 
dose time for a period of twenty-four hoiurs. 
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IS. Enfaremg Free Gap$ in FieKifia Wtar», —The following roles shall 
W observed for the purpose of enforcing efficient free gaps in fishing 
wears ; (that is to say,) 

(1.) Where a wear is without a legal free gap at the time of the 
commencement of this Act, the owner of such wear shall 
within twelve months after the commencement of this 
Act make such a gap, and if he does not he shall incur a 
penalty not less than firve pounds and not exceeding fifty 
pounds for eveiy day after the ezphration of such peiiod of 
twelve months durmg which he does not make such gap : 
(2.) Where a free gap has been made in a wear, but the same is 
not maintained in accordance with this Act, the owner of 
such wear shall inair a penalty not exceeding five pounds a 
day for each day he is in def^mlt. 
(3.) Ko alteration shall be made in the bed of any river in such 
manner as to reduce the flow of water through a free gap : 
if it is, the person making the same shall incur a penalty 
not less than five pounds and not exceeding fifty pounds, 
and a further penalty of one pound a day until he restores 
the bed of the river to its original state. 
(4) No person shall place any obstruction, use any contrivance, 
or do any Act whereby fish, may be scared, deterred^or in 
any way prevented f^om freely entering and passing up 
and down a free gap at all periods of the year, or shall 
use any nets or other engines' within fifty yards above or 
below any free gap ; and any person placing any obstruc- 
tion, using any contrivance, net, or engine, or doing any act 
in contravaition of the regulation lastly hereinbefore con- 
tained, shall incur, a penalty not less than five pounds and 
not exceedmg twenty pounds for the ferst offence, and not 
less than ten pounds and nDt exceeding fifty pounds for each 
subsequent offence. 
* IB. Abatement of Illegal Nete and Wiare, — Before removing any 
illegal fixed net or illegal fishing wear, the Commissioners shall take 
the same proceedings as to summoning the parties interested in such 
net or wear, and as to hearing such parties, and any evidence they may 
produce, as the Commissioners under the Salmon Fisheries Acts are 
thereby required to take where any parties complain of the erecting, 
maintaining, or using any fixed engine ; and a summons issued by the 
Commissioners shall, in respect of the proceedings to be taken by the 
Commissioners, be deemed to be equivalent to a complaint made under 
the said section. 
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14 Appeal from Decitum of Special ComntUnonen.—lf any person 
feels aggrieved with any decision of the Commissioners (and for the 
purposes of an appeal a dismissal of a complaint shall be deemed^x) be 
a decision), the person aggrieved may appet^ 4is follows, and not in 
imanner provided by the Salmon Fisheries Acts ; "that is to gay, 

1. The appeal shall be to the Court of Queen's Bench in 

Ireland. 

2. The appeal shall be by special case stating tiie &ct» and the 

grounds for the deeision. 
S. The special case shall be settled by the Commissioners upon 
the amplication of the appellant to be made in writing 
- within seven days after the delivery of the dedsion, and not 
afterwards. 

4. The application for a case shall not be entertained by the Com- 

ifliissioners unless the appellant at the time of making the 
same «n1«r into a recognizance before the ssud Commis- 
sioners or a Justice of the Peace, with or without sureties, 
and in such sum as the Commissioners or the Justice think 
fit, conditioned to prosecute without delay the appeal, and 
to submit to the judgment of the Court of Queen's Bench, 
and to pay such costs as may be awarded. 

5. The q^ial case shall be signed by the Commissioners, and 

sball be delivered to the appellant by the Commi^oners on 
payment by him of such fees as are hereinafter motioned. 

6. On the receipt of the special case the appeUant shiijl within 

three days serve a copy on the other party to the proceedings, 
and transmit by post or otherwise tbie original case to the 
proper officer of the Court of Qii^n^s Bench in Ireland, 

7. The fees (o be charged in respect of the preparation of the 

special case shall be the same fees as are chargeable for the 
preparation of a special case by the Act passed in the session 
oi the twentieth and twenty-first years of the reign of her 
presenlt majesty, chapter forty-three, intituled An Act to 
imgn'ove the AdminUtration of the Lavs^io far as reipeet» 
Summary Proceedings befwe Justices of the Peace, and here- 
inafter referred to as " The Summary Jurisdiction Act" 

8. The Commissioners may refuse to state a case when they are 

of opinion that the application is frivolous, but if they so 
refuse they shall, on the request of the appellant, give him 
a certificate stating the ground of their refusal. 

9. When a party gives in good fiaith notice of an appeal underthis 

section, but omits through mistake to do some act necttsaiy 
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to perfect the appeal, the Appellate Court may permit an 
amendment on sach terms as it thinks jitst. 
' lO." After the decision of the Court of Queen's Bench has been 
given on a case stated as aforesaid, the Qomraissi^ners shall 
have the same powers to enforce that decision, when 
affirmed or amended, as they would have had to have 
enforced their original decision if it had not been appealed 
firom. 

11. Save as hereinbefore varied, the provisions of the Summary 

Jurisdiction Act as to the powers of the Superior Court, 
as to directing a special case to be stat«d,'8s to the enforc- 
ing of recognizances, and as to all other matters, shall 
apply to an appeal under this section, in'the same manner 
as if the words ''Justice or Justices " in the said Summaiy 
Jurisdiction Act included *'the special Commissioners 
appointed under this Act." « 

12. Any Act required by this section to be done by the Commis* 

sioners may be done by two of them, of whom the barrister 
iiereinafter mentioned shall be one. 

13. The decision of the Court of Queen's Bench, in respect of 

any case brought before them under this section shall, 
unless the Court otherwise directs, be final. 

15. Tranrfer of Powers to New Commi8tio^r8,—k\\ powers, rights, 
privileges, and jurisdictions vested in or exercised by the Commissioners 
of Public Works, and the Inspecting Commissioners of Fisheries, or 
any of them, by any Act relating to salmon fisheries, with the excep- 
tion of the powers relating to oysters and white sea fish, shall be trans- 
ferred to and vest in the Commissioners appointed under this Act 

' during their continuance in office, and may be exercised by them. 

Miscellaneous. 

16. Fishing kmik Nets near Jlft7^«fem.— Notwithstanding anything 
oontuned in the said Salmon Fisheries Acts, it shall not be lawful for 
any person or persons, although lawfully possessed of a several fishery 
for twenty years next before the passing of the Act of the session of 
the thirteenth and fourteenth years of the reign of Her present Majesty, 
chapter eighty-eight, to use any box, cribb, cruive, net, instrument, or 
device fer taking fish (save and except rods and lines only), at or within 
fifty yards, either above or below a mill-dam, unless there is attached 
to such )nill-dam a fish-pass of such form and dimensions as may be 
approved of by the Ccnnmissioners, nor uhless such fish-pass has con- 
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stantly running through it such a flow of water as will enable salmoU 
to pass up and dovm it ; any person ofifending against this clause shall 
for each offence incur a penalty of not less than five pounds, and not 
exceeding twenty ^unds, recoverable by any one who will sue for 
the same. 

17. Potoer to define Estuaries and Mouths of Bivers. — Notwith- 
standing anything contained in the Salmon Fisheries Acts, or any 
definition of the Commissioners acting in pursuance of those Acts, the 
Commissioners under this Act shall mark out, by reference to maps or 
otherwise, what are to be the boundaries of mouths of rivers and 
estuaries, and the boundaries between the tidal and freshwater por- 
tions of every river, for the purposes of this Act and the said Salmon 
Fisheries Acts, with power where several streams flow into a common 
mouth or estuary to declare that the outlets of such streams form 
separate mouths or estuaries. The Commissioners may also define 
the point or points of mouths of rivers or estuaries from which 
distances are to be measured under this Act and the Salmon 
Fisheries Acts. 

18. — Forfeiture of Boat in Illegal FisUng.-^li it be proved to the 
satisfaction of the Justices that any boat, eoty or ourragh, found on or 
near waters frequented by salmon or trout, has been used for the cap- 
ture of salmon or trout durinf any part of the annual or weekly close 
time, the person or persons who shall be proved to have used such 
boat, cot, or curragh for the capture of salmon or trout during the 
annual or weekly close time, shall for the first ofifence be subject to a 
penalty not exceeding five pounds, and for the second or any subse- 
quent offence, in addition to the foregoing penalty, the boat, cot, or 
eurragh so used may be seized and forfeited ; but this section, so £ax as 
relates to the forfeiture of the boat, cot, or curragh, shall not come 
into operation where a boat is used by some person other than the 
owner thereof, and the owner proves to the satisfia.ction of the Justices 
that it was so used without his knowledge or consent. 

19. Meaning of Terms, — It is hereby declar^, that for the purposes 
of the said Salmon Fisheries Acts, and of thiA Act, *'jenkin" and 
" gmvelling ** are deemed to be "salmon," and ** spring tides" mean 
" ordinary si)ring tides." (See also sect. 44.) 

20. Weekly Close Season. — There shall l^ repealed so much of the 
said Salmon Fisheries Acts as provides that it shall not be lawful to take 
or kill any salmon or trout between six of the clock on Saturday 
evening and six of the dock on Monday morning, or between the low 
waters next in point of time to those periods respectively, and the said 
Acts shall be construed as if it liad been enacted therein that no salmon 
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or trout shall be fished for or taken in any way, except by single rod 
and line, between six of the dock on Saturday morning and six of the 
clock on the succeeding Mmiday morning ; and all penalties imposed by 
the said Salmon Fisheries Acts, and the provisions made for 'enforcing the 
prohibition contained in the said Acts and providing for the free pas- 
sage of salmon and trout during the times therein in that behalf 
mentioned, shall apply accordingly, with this addition, that any net 
or other instmment, or the inscales or gates and rails of any crib, box, 
or cruive, used between the times aforesaid shall be forfeited, and also 
that when any salmon or trout is taken at any fishing wear diuring the 
weekly close season in contravention of this Act, and the said salmon 
fisheries Acts, or when any box, crib, or cruive is during the weekly 
close season left unopened or otherwise left not in comformity with 
the said Acts, the penalty in that Itehalf imposed by the said Acts 
shall be payable in respect of each box, crib, or cruive in the wear in 
which any fish is so illegally taken, or which is left as aforesaid 
unopened, or not in conformity with the said Acts. 

21. Alteration of Jjinual Clote Time, — There shall be repealed so 
much of the thirty-third section of the Act of the session of the fifth 
and sixth years of the reign of Her present Majesty, chapter one hun- 
dred and six, as provides that the annual close season, or period during 
which it shall not be lawful to take. 8alm(H),< shall not comprise fewer 
than one hundred and twenty-four days in, each year ; and in lieu 
thereof be it enacted, that such annual close season or period during 
which it ishall not be Uwful to take salmon, shall not comprise fewer 
than one hundred and sixty-eight days in each year ; and until an 
alteration is made by the Commissioners in pursuance of the power? 
given to them by the Salmon Fisheries Acts and this Act, there shall 
be added at the end of the close time now established for each fishery, 
eaih number of days, if any, as may be required to make the number 
of close days constituting the annual close time in that fishery amount 
to one hundred and sixty-eight days. 

22. Salmon or Trout Caught for Certidn Purposes. — Nothing in this 
Act contained shall apply to any pei-soh who shall catch or attempt 
to catch, or shall have in his possession, any salmon or trout for the 
•ptiit^^ Of 'Jlltificial propagation or other scientific purposes ; and 
nothing in this Act contained shall prejudice the legal right of any 
owner to take materials from any stream. 

23. Season for Angling mih Single Mod and Line, — Nothing in this 
Act shall be construed to ailect angling with single rod and line, the 
•elose season for which shall be from the first day of November in each 
year to the first day of February in the year following. 
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24. Use of Salmon Nets during certain Hoars in Rivers. — From i 
and after the passing of this Act, it shall not be lawful for any parson 
to use any net, except a landing-net, foi* the capture of salmon or trout 
in the freshwater portion of any river, as defined by the Commissioners 
under this Act, between the hours of eight o'clock in the evening and 
six o'clock in the morning, except so £Eir as the same may have here- 
tofore been used within the limits of a several fishery next above the 
tidal flow, and held under grant or charter, or by immemorial usage ; 
and every person offending against the provisions of this section shall 
be subject to a penalty not exceeding ten poimds, and to the forfeiture 
of all boats, nets, and gear used in such illegal fishing. 

25. Obstractivg Free Parage of Salmon or Trout during Weddy 
Close Season-^l^o person shall in any manner whatever scare, impede, or 
obstruct the free ^uissage of salmon or trout during the weekly dose 
season : and any person acting in contravention of this section^ shall 
forfeit any fish taken by him, and any net or instrument used by him, and 
in addition thereto shall inciu: a penalty not less than two pounds^ and 
iiot exceeding ten pounds ; but this section shall not apply to any person 
Who takes fish legally by the single rod and line during the weekly 
close season. 

26. Additional Licence Dulies on Fixed Engines. — The Salmon 
Fisheries Acts shall be construed as if in the schedule annexed to the 
Act of the eleventh and twelfth years of the reign of Her present 
Majesty, chapter ninety-two, so far as relates to fixed engines, there 
had been inserted instead of the duties therein mentioned the duties 
following ; (that is to say). 

Bag-nets £10 

Stake-nets, fly-nets, or stake-wears (Scotch) . . 30 

Head-wears . . . d 

For every box, crib, cruive, or drum-net in any. 
wear for taking salmon or trout . ...» 10 
and the boards of conservators shall not have authority to reduce or 
diminish the same, anything in the said Act or any other Act to the 
contrary notwithstanding. 

27. Magistrates Paying Duty to he Ex officio Members of Board, — 
Magistrates paying licence duty, and being owners of land abutting on 
rivers or lakes in any district, may act and vote as ex officio members of 
any board of conservators elected for any such district 

28. New Elections of Conservators.-— On the first Monday in the 
month of October in the year one thousand eight hundred and sixty-, 
four all existmg boards of conservators shall cease, and new boards 
shall be elected. 
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29. Ritidence or Qualification' tif CoMervator»,—}So person shall be 
eligible for the office of conservator in any electoral division in which 
he does not reside or possess real property. 

30. Use of Hydraulic Machines. — ^Where a turbine or. similar hy- 
draulic macliine, which may be injurious .to salmon or the young of 
Kdmon in their descent to the sea, is supplied from a river frequented 
by salmon, the person owning or using such machine shall, during the 
time in which such descent to the sea takes place, provide grating or 
other efficient means to prevent such salmon or young of salmon from 
passing into such machine, and in case such means be not provided 
such person shall forfeit a sum not exceeding fifty pounds, and also a 
sum not exceeding five pounds for each day during which such injury 
to the fiy continues. 

31. SaJmonr^oMei and Fish Ladder* to he open to Impeetion, — All 
salmon-passes and fish ladders shall be at all times open to the in- 
spection of the Commissioners and cons^ators of the district^ and of 
any person duly authorized by them or any of them. 

Afpointiunt akd Powebs or Coxmxssionbbs. 

32. Appointment of Commissionert. — Her Majesty may by warrant 
under the royal sign manual appoint any number of persons not ex- 
ceeding three, of whom .One shall be^ali officer in the naval service of 
Her Majesty, and another a barrister of not less than seven years, 
standing at the bar, to be Commissioners under this Act during Her 
Miyesty's pleasure, an4 upon every vacancy in the office of any com- 
missioner by death, resignation, or incapacity to act may appoint some 
other fit person to fill the vacancy : provided always, that in the case 
of a vacancy by the death,Tesignation, or incapacity of any Commissioner 
being such officer or barrister, the person so to be appointed shall be of 
the same profession as the officer or barrister in whose place he shall be 
appointed. 

33. Commissionert to have a Common Seal, — The Commissioners 
appointed under this Act shall be styled "The Special Commissioners 
for Irish Fisheries ; " they shall cause to be made for their commission 
such seal or seals as they may require ; and any summons, order, 
warrant, or other instrument, or copy thereof, purporting to be sealed 
witJi the seal of the Commissioners, and to be signed as hereinafter 
mentioned, shall be received in evidence without any further proof. 

34. Commissioners not to sit in Parliament. — No Commissioner shall 
during his continuance in office be capable of being elected or of flitting 
as a member of the House of Commons. 
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35. Acts of tlie Commissionere. — All warrants for |lie removal of any 
illegal net or illegal wear shall be signed by two at least of the Com- 
missioners, and all cases relating to the removal of such nets or wears 
shall be heard by all the CommissioBers, but the opinions of two of 
them shall, in case of difference, decide any question ; any other Acts 
authorized to be done by the Commissioners may be done by any one of 
them, and any summons under the seal of the Commissioners, and 
signed by any person delegated by them, shall be deemed to be 
suflSciently executed. 

'36. Salaries oj Officers. — The Commissioners of Her Majesty's Treasury 
may from time to time fix such salaries as they may think fit for the 
Commissioners hereby appointed, and also appoint such additional 
officers, clerksi, and servants, at such salaries as the said Commissioners 
of the Treasury may think proper and necessary, and from time to time 
dismiss such officers, clerks, and servants, and appoint others in their 
place. 

37. Duration of Office of Commissioners,— The offices of the said 
Commissioners, and all powers, rights, and privileges pertaining thereto, 
shall continue in force for two years only, and from thenceforth until 
the end of the next session of Parliament 

3d. Powers of Commissioners* — The Commissioners may examine 
any witnesses on oath ; and with respect to the following matters, tb^t 
is to say, 

(I.) Enforcing the attendance of witnesses, and the production of 

deeds, books, papers, and documents ; 
(2.) The enforcing any order whatever macle by them under anyof 
the powers or authorities of this Act or the Sahnon Fisheries 
Acts, 
• shall in addition to any other powers conferred on them by this Act, 
. have all such powers, rights, and privileges as the Judges of Her 
Majesty's Court of Queen's Bench in Ireland have for such or the like 
purposes. - 

39. Pe7Mi%/ar-Pafo«5u;«artn^,— Every person who upon examination 
before the Commissioners, or any one of them, wilfully gives false 
-evidence, and every person who wilfully sweys, aflEu:ms, or .declaies 
falsely in any affidavit relating to any matter within the cognizance of 
the Commissioners, shall be liable to the pains and penalties of perjiuj. 

40. Proceedings before Commissioners not to he Sestrained by Injunc- 
tion, «fcc.— -The Commissioners shall not be subject to be restrained in 

.th^ execution of their powers under this Act, nor shall any person \q 
restrained from making an amplication under this Act to tji^ Com- 
missioners, by order of any Court of Justice or by any ^stiier legal 
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process, nor shall the Cammissioiiers be required by writ of mandamoi 
or any writ of a like nature to do any act or take any proceeding under 
this Act, nor shall proceedings before them be removable by certioxari 
m other writ of a like nature. 

41. Proceedingi not to (ibate by Dcaiht Jbc, — Proceedings before the 
Commissioners shall not abate or be suspended by any death or trana* 
mission or change of interest ; but in any such case of death or transo 
mission or change of interest it shall be lawful for the OommissionerSy 
when they see fit, to require notices to be given to persons becoming 
interested, or to make any orders for continuing, suspending, or carrying 
<m the proceeoings, or otherwise in relation thereto, which to the Com 
missioners appears just 

42. Determination of Office of Special Commi»aicnert.^Onthe determi- 
nation of the office of the Special Commissioners, all powers and duties 
transferred to, vested in, or imposed on them by this Act, shall be 
transferred to find vested in two permanent Inspectors of Fisheries, to 
be appointed by and to be subject to the control of the Lord Lieutenant 
of IreUaid, 

PEKALTlXS, SATIira CLAUSS, XTC. 

43. Court* map award Cot'$*—lt shall be lawful for tlje Court befo|b 
which any indictment or infomation for any offence ii^nst this A^ 
or for any nuisance in tidal or inland waters, ^hall have been preferred, 
heard, or tried and detaiimned, to Qr4er t&«t the costs, cfaaiges, and 
expenses of and incident to such indictment or information, and the 
proceedings therein, and the pr^erring, hearing,' or trial and determi- 
nation thereof, shall follow the eveiit f f . same respectively, and be 
borne and paid by the larty against whom the same shall have been 
determined, and that such costs, charges, and expenses shall be esti- 
mated, either as between party and party, or aa between attorney ai^ 
dient, at the discretion of such Court. 

44. Contirwstwh of .ict— -This Act, so &r as is consistent with th^ 
tenor thereof, shall be construed with the Acts relating to salmon 
fisheries in Irelandj and herein referred to as 'Hhe Salmom Fisheries 
Acts,*' and the definitions of words and expressions now in force in 
the said Salmon Fisheries Acts shall apply to the same words and expres- 
nons when used in this Act, but so as to iodude <^ a head wear " under 
the expression '^ fixed net," and that ^'fishing mill-dam'' shall mean 
a dam used or intended to be used partly for the purpose of catching or 
&cilitating the catching of fish, and partly for the purpose of sopply- 
itig water fer miUing or othor purposes. 

Z 



338 IBISH SALMON FISHERIES ACT. 

46. Jtecovery o/PenaZ»tet.-^All penalties impofled by this Act shall be 
lecovered aad applied in manner in which penalties under the said 
Sabnon Fisheries Acts are recoverable and applicable. 

46. Scmng CtoiMe.— Nothing in this Act contained shall render legal 
or be deemed to recognise as legal, or to confer any title on any person 
in respect of any fixed net or fishing wear that is in contravention of 
any Act of Parliament or of the common law in force in Ireland, 

47. 'Ai to Fixed Engines fww in ttie..— Provided always, that nothing 
hereinbefore contained shall prevent any person having any fixed 
engine now in use, and in respect of which licence has been paid, fion^ 
being allowed to continue to use the same during the remainder of the 
present season. 
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Abating obstructions of fishery, 96 : 
wears in IreL 266, 268 ; natural 
obstructions in rivers in IreL 
265 ; {Scot.) 312. 

Abettors of fish poaching, how 
punished, 81. 

Action for obstructing common 
fishery, 101 ; for several fishery, 
111; for free fishery, 112; for 
common of fishery, 114. 

Angling in day time, 78, 79 nn, 
right at common law, 119, 121 
as poaching, how punished, 122 
penalties on anglers, 123 ; where 
may be apprehendeid, 124 ; rod 
and tackle when seizable, 125 ; 
remedies against poaching anglers, 
126 ; claim of right to angle, 127 ; 
claim of inhabitants of town to 
angle, 128 ; dedication to public 
of right to angle, 129 ; right to 
fish angled, 130; purchase or 
lease of rod fishing, 131 ; salmon, 
132; close season as to salmon, 
133; selling angled salmon in 
close season, 133 ; angling on Sun- 
day, 1 33, n, ; no close time except 
as to salmon, 134. 

(Scot.) generally, 223; for 

salmon, 223 ; in dose time, 224 ; 
selling salmon angled, 225 ; trout, 
225 ; from highway, 227 ; angling 
trout as regards salmon, 228; 
as between opposite owners, 229 ; 
seizing rod, net, &c. 203. 

(/re2.) close season as to, 

277, 333 ; licence duty on salmon 
rods, 260, 263. 

Awnwd dose time ; see Close time. 
Appurtenant to land, fishery an, 57. 



Arresting fish poachers, 77 ; anglers, 
124; ofifenders against Salmon 
Fisheries Act, 161. 

■ {Scot.) salmon poachers, 

205, 207; trout poachers, 217, 

- 219; trout anglers, 226; salmon 

anglers, 206, 207, 224; poachers 

and anglers on Tweed, 233, 234. 

{Irel.) offenders against 



Fisheries Acts, 281, 282. 
Assessments by district board in 
Scot, 202 ; {Irel.) 250, 253, 265. 



Bag-nets, 146, 293, 297 ; {Scot.) 182 ; 
Tweed, 238 ; {Ird.) 268, 325. 

BaU beds in Ird. 260. • 

Baiiks of river, right of fishermen 
to use, 29; {Scot.) 187. 

Beating the water in river Tweed, 
238. 

Bermoney boat fishing in Scot. 184. 

BiU o/j>«ace to quiet title to fishery, 
115. 

Boats in illegal fishing forfeited in 
IreL 332; in Scot. 205; removal 
of, during close time in Tweed, 
236. 

Boxes in fishing wears and mill- 
dams, how constructed, 159, 301 ; 
during dose time, 156, 157, 297; 
{Ird.) 269, 828. 

Bitming the water in trout fishing 
in Scot. 212. 

Buying salmon roe, 144,292 ; {Scot.) 
198, 315 ; unclean or unseasonable 
salmon, 149, 295; {Scot.) 197, 314 ; 
{freL) 274 ; young of salmon, 
150,295; {S€Ot.)196; {Ird.)27^; 
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aalmoii during close iime^ 15S, 
296; {ScU.)M;(Irel.)2;9, 



.CcMoZ, fiabeiyin, 66. 

CSianeerjff remedies in, as to fishery, 
115. 

Claim of right set up before Justices 
to fish, 82; to angle, 127, 128. 

Cleeh in river Tweed, 240. 

Coble, in Scot, 183 ; seeiVe^, Salmon. 

Cod protected by Fisheries Com- 
missioners, 28. 

Commiuionertf Scotch Fishery, 199, 
811, 312, 316; Tweed, 232 ; Irish, 
248, 251. 

Common JUhery, what, 4, 10 ; action 
for obstruction of, 101. 

Common of JUkery, what, 54 ; dif- 
ferent kinds of, 56 ; remedy for 
. obstruction of^ 114. 

Contervaton of fisheries, 160, 302; 
(Ird,) 250, 834, 835. 
. , CoBpentiifn with United States as to 

. fisheries, 11 ; with France, 11. 

Conviction ftw poaching fish, 73, 75. 

Cribs for salmon during annual dose 
time, 157, 159, 297 ; {Scot.) 194 ; 
during weekly dose time, 157, 
297; {IreL) 279, 833; construc- 
tion of; 159, 801; {Scoi.) 194; 

. (/rrf.) 272, 276, 838. 

Crou lines, as to trout (Scot.), 212 i 
ilrd.) 270. 

Ciiwn, licence of, for foreigners 
fishing, 6; right to grant several 
fishery in sea and public rivers, 
14, 16; right of Crown since 
Magna Charta, 20 ; right to royal 
fish caught in territorial seas, 24 ; 
(Scot) 165 ; grant of sahnon fish- 
_ inpin iSco«, 174. 

Otuives for salmon fishing during 
,. qtos9 time, 1^7, 297 ; (Scot.) 194, 
>. 812; (/««.) 276, 279. 

(\K«9fii as to whale fishing, 7, 8 ; as 
to drying nets, 29; (Scot) 187; 
oi viQagers to fish, 115 ; (Soot:) 
227. 
<, Olom time, as to herring, 118 ; as to 
oysters, 94; none as to other- 
fish than salmon, 134, 152 '; as to 

> taififiDg salmoi^, 183^ 296; as to 



salmon, 151, 296 ; fishing during, 
152, 296 ; may be varied by Home 
OfiElce, 152, 296; buying <»• sell- 
ing salmon during ciose time, 
158, 297 ; expoi*tiDg salmon during 
close time, 155, 808 ; fixed engiues 
during, 150, 2^7 ; removal of 
cribs, boxe9, ftc. 156, 297. 

• (Scot.) none as to oysters. 



]JS8 ; herrings, 170; salmon, 195; 
angling saluion, 225, 813 ; none 
as to U'out, 217, 224. 

, {Ltl.) salmon, 275, 833 ; 

tt-ont, 276; angling, 277, 8^3; 
eels, 277 ; oysters, 259 ; none as to 
herring, 258. 

• weekly, as to salmon, 156, 



297 ; (Scot.) Aib, 813 ; (htl ) 279, 
882. 



Damage feasant, distraining nets, 

98. 
Dams, definition of, 200 ; maliciously 

destroying, 87 ; fiah-pass to, 158, 

29S ; (IreL) 270. 272, 328, 331 ; 

see Fishing dams. 
Daytime, definition of, as to poach- 
ing, 73, 123. 
Dedication of right of fishery by 

owner to public, 110, 129. 
1^60(2 necessary to convey fishery, 

57," 6 7, 
District fishery, see Fishery district. 
Distraining nets of trespassers on 

fishery, 98. 
'Disturbance of free fishery, 112 ; of 

common of fishery, 114. 
Double rod fishing of trout in Scot 

212. 
Dujelling-house, fisheiy near, how 

protected by statute^ 78» 74; 
• angling near, 123. 



£eU, in IreL 277; close time as to^ 

277 ; spawn of, 278. 
^ectment, if it lies, to recover fishezy. 

100. 
Mngine, fixed, in salmon fishmg. 

146 ; (Scot.) 17^, 180; (/rdL) 265 

—269. 
Evidence of severs! fishery^ 108; of 
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ancient unev, 108; on applying 

for injunction, 116. 
Baepofrtaiion of salmon during oIom 
• tlme^ 1 55, 808 ; of salmon angled, 

155. 



Pcut and locut, rule of, in whale 
firiliing, 7, 8. 

Fith^ what, mny be cauifbt in sea, 
24 ; (8coL) 166 ; rojal fish caught 
in sea, 24 ; young rl^h in sea, 25 ; 
{Ivtl.) 255 ; sale of fish generally, 
44 ; property in, at common law, 
70 ; in a trunk or pond, 71 ; 
larceny o^ 71 ; poaching, 73 — 86; 
ri^bt of property in poached fish, 
85; salmon poached, 86; right 
to fish angled, ISO. 

Fith roe as bait, 144, 292 ; \8eoU) 

irs. 

Fish-ptui in fishing mill-dam, 147, 
293 ; (7re2.) 269, 335 ; regulations 
as to their construction, 157, 299 ; 
Attaching to dams without consent 
of owner, 157, 298. 

Fiahermen exempted from impress- 
ment, 9 ; right to use sea shore 
and banks, 28, 29; (Scot.) 187; 
(JreL) 253 : doing damage while 
fishiug, 81 ; exemption from 
seizure in war, 9. 

Fishery, definition, 1 ; (Scot.) 170 ; 
kinds of, in point of law, 4; 
common, 4, 10 ; general right of 
public, in sea and navigable rivers, 
14; how seyeral fishery in sea 

. acquired, 15; as an obstruction 
to navigation, 81 ; several fishery, 
what, 45, 49; ownership of soil 
in, 50 ; mode of uain^, 50 ; free, 
what, 51, 53, 54 ; as distinguished 
from several fishery, 53 ; can only 
be conveyed by deeid, 53 ; common 
of, what, 54; different kinds of, 

. 56 ; nature of rights and its as- 
signabilily, 57; licence of fish- 

- Isg^ 57; not an easement, but a 
profit dj>renc?re, 57; appurtenant 
to land, 57 ; subdivision of, 59 ; 
gnnt of, what is meant by, 59 ; 
& it carries soil, 60, 65 ; grant of, 
hy statute, 60; lease of, 67; 



ordinal^ letee of lands including 
water, 67 ; in manor, 6B ; rat- 
av.iiity of, 68 ; Isroeny of, 70, 72 : 
statute as to, 73; poaching iu, 
75 — 84 ; obstructinff, 95 ; owners 
of, clearing river, 95; quo war' 
ranto as to, 96 ; abating obsttuo- 
tions of, 96; distraining nets of 
treBpaesei*s, 98 ; ejectment, 100 ; 
obstruction of common fisheiy, 
101 ; opposite riparian owners, ss 
to, 108, 109 ; non-user of, 109 ; 
remedies as to several ^ fishery, 
110; as to free fishery, 112; as 
to common of fishery, 114; re- 
medies iu Court of Chancery, 
115; angling, 119— 134. 

• (Scot.) see Scotland, 5ouh- 



dari'.t of, 188. 

Fiihery districts in Scot. 194, 311 ; 
boaids, 200, 201, 317; assess- 
ments by, 202, 319 ; {Ii-el.) 240. 

Fishery Commissioners in Scot, 199, 
311, 816; Tweed, 232; in Ir^. 
248, 335 

Fishing dams for. salmon, 147; 
(Ird.) 266, 270 ; head or tail-race 
of, 147 ; defined, 290 ; attaching 
fish-pas^ to, 157 ; (Irel) 269, 327. 

Fishing miiirdam defined, 290. 

Fishing wears for salmon, 147, 293, 
800 ; defined, 290 ; free gape iu, 
159, 300; (Ird,) 265, 269, 327. 

Fishing implements of poachers may 
be seiz^ in certain cases, 79; 
(iSarf.) 203, 218. 

Fixed engine in salmon fishing, 146, 
293, 297; (Scot.) 11% 180; (Ird,) 
265—269. 

Foreign salmon, selling, 11^5, 297. 

Forfeited Ofrtieles, 161 : (Sa^.) 203, 
206,218; (Irel)ZZ2, 

Fouling river, see Poisoning. 

France, oonventiofi with, as to 
fishing, 11, 12, 13. 

Free fishery, what, 51 ; convejTBd by 
deed, 53; remedies for obstroo^ 
iion of, 112% 

Free gaps in fishing wears, 147, 
300; (Ird.) 269, 327; construc- 
tion of, 159, 300; (IreL) 269, 
327; how enforced, 159, 800? 
(rreO 829. 
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Qafis iu salmon fiahing, 143, 292 ; 
{Scot.)2\2) (/re/.> 270, 271. 

Grant by Crown of several fiftbery 
iu sea, 15 ; eubsequent to Magna 
ChartA, 22 ; anci«nt grants, how 
construed, 61, 104, 105 ; two com- 
peting grants, 106 ; presumption 
ot grant, 104, 107; of salmon 
fishing in Scot. 174. 

Grant of fishery^ what is meant by, 
59 ; if it carries soil, 60 ; con- 
struction of ancient, 61, 105. 

Gratings across artificial streams 
leading into salmon rivei-s, 149, 
294; {Irel) 271, 335. 



Ucad-^^ace of mill, fishing salmon 
in, 147, 294 ; {Irel.) 331. 

Herring fishery generidly, 10 ; under 
convention with France, 12, 13 ; 
open all the year round, 13; sta- 
tutes as to British, 28; size of 
nets for fishing, British, 28 ; size, 
of nets under convention with 
France, 13. 

{Scot.) 169; trawling fur, 

170; (flose season as to, 170. 

(Irel.) 253. 

mghway, angling from, in /Sfco*. 
227. 

Home Office varying close season for 
salmon fishing, 152; powers of, 
as to ordering fish-passes, 157; 
central authority of, as to salmon 
fishing, 159 ; sppointing Commis- 
sioners in Scot. 194. 

Eyd/ravlic machines in Irel, to be 
fenced with grating, 335. 



Indictment for poaching fish, 75. 

Injunction against poachers on 
fisheiy, 115. 

Inspectors of salmon fisheries, their 
appointment and reports, 160 ; 
in Ira, 249, 887. 

Interdict, remedy of, in Scot 190. 

Ireland, fisheries generally, 247; 
common law as to, 248 ; Fishery 
Commissioners, 248 ; fiidiery dis- 
tricts, 249 ; Special fishery Com- 
miseioners, 261 ; bye-laws of 252; 



meaning of terms, 252 ; funds of 
district board, 252 ; use of shoi^ 
by herring fishermen, 253 ; fish-^ 
ing vessels, 254 ; sea nets, 254 ; 
sea fish near wears, 256 ; oysters, 
257 ; stealing, 257 ; power to 
make oyster beds, 257; dose 
Bci&on for oysters. 259 ; improve* 
mcnt of oyster beds, 260; bait 
beds, 260; licence duty on en- 
gines, 260; scale of duties, 261 ; 
engines injurious to fish, 262 ; 
licensing engines not enumerated 
in statute, 262 ; licences, how ob- 
tained, 264 ; fishing without li- 
cence, 264; fisheries subject to 
annual rate, 265 ; natural obstruc- 
tions in rivers, 265 ; fishing weaVs, 
23.% 266; fixed nets, 267 ; right 
to stake and fixed nets, 268 ; bag- 
nets, 269 ; boxes and cribs, 269 ; 
free gaps, 269 ; otters, spears, gafCj, 
' 270 ; cross Hbos, 270 ; ti^g fish 
iu mill dams, 270; nets during 
night in rivers, 271 ; fishing by 
night, 271 ; disturbing spawning 
fisb, 271 ; nets near miU-danis, 
272; nets at mouths <^ rivers, 

■ 7,272; nets in inland rivers, 272; 
meshes of nets for salmon, trout, 
and freshwater fish, 278 ; spawn 
of Sainton, trout, or eels, 278; 
unclean fisb, 274 ; poisoning rivers, 
274 ; annuad c^ose time, 275; ex- 
cepted counties, as to, 275 ; fishing 
wears in close time, 276 ; annual 
close time as to trout fishing, 276 ; 
close season for angling, 277; 
close season for eels, 277; eel 
fishery, 277 ; removal of salmon 
nets daring close time, 278 ; fish- 
ing during annual close time, 
278 ; weekly close time as to 
salmon and trout, 279; fishing 
in annual or weekly dose time, 
279 ; poaching in private fial^ery, 
280 ; entering lands to fish, 280 ; 
obstructing persons fishing, 280 ; 
offenders bound to tell their 
names, 281 ; offenders using vio- 
lence, 282 ; water bailiffs, 283 ; 
procedure, 285. 

— > , Salmon Fishery Ad^ 825. 
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Juttice, taking poacher before, .79 ; 
action against, for convicting of 
poaching, 88; granting seat:ch- 
warrant, 78, 160 ; jurisdiction of, 
in Salmon Fisheries Act, 161 ; 
aa to poaching, Si : see Scotland, 
Ireland, 



Ladden, fish, to be open to inspec- 

, tion in IreL 33$, 

Lake fishery in Scot. 191. 

Larceny of fish at common law, 70 ; 
by statute, 73 ; see Poaching, 

Leatc of fishery, 67 ; of lands con- 
taining fishery, 67 ; of rod-fishing, 
181. 

Leiiters in Tweed, 289. . 

Licefnce of Crown for foreigners to 
fish-in territorial seas, 6; to fish 
in seyeral fishery, 57; duty on 
filing licences in Irel 260, 262, 
884. 

Lights used in salmon fishing, 148, 
292; {Soot.) 196, 204, 814; {Irel,) 
271.: 

.^tste, putting in fishery, 87; {Scot.) 
198» 212; in salmon rivers and 
wfttoTB, 186, 142; {Scot,) 198; 
{IrO.) 274. 

Ling fidiheiies regulated by com- 
misaioners, 26. 

Loeai fisheries in Se&t, 244. 

Locality lands fishery in Scot 191. 

Lobsters, right to {Scot.) 167. 



IfocibereZfishinggenerally.lO; under 
oonyention with France, 18. 

Magna CfhaHa, provision as to 
several fisheries in sea, 20 ; whether 
Crown since Magna Charti^ can 
make su<^ grant, 20—22; pro- 
▼ision of as to wears, 85; no ap- 
plication! in Scot, 172.- 

Malidous injwries to fishery, 87; 
(Ird.) 266 ». 

MamoTi fishery in, 68; common of 
fishery in, 54, 56. 

M%U-dam», 147, 167, 168; {Scot.) 
182, 812; {Irel) 272, 331. 

' MusseUy stealing in Scot. 169. 



Navigable rivei', fishery in, 32; see 
River. 

NavigatioTij how fur affected by 
fishing, 31; {Scot.) lt}8|.aflFected 
by wears, 34; near oyster beds, 
92. a 

Nets, size of, for herring fishery, 13; 
for mackerel, 13; trawl-nets, 13, 
18; drying, on shore, 29; filled 
nets in rivers, 41 ; of trespassers, 
not distrainable at common law, 
98; size of mesh for salmon fish- 
ing, 146, 292; using net with 
anchors for salmon fishing, 293. 

• {Scot) net and coble fishing 

for salmon, 183; other illegal nets, 
179, 182; use of shore for fishing, 
187, 188; meshes of nets not de- 
fined, 194, 812; used in trout 
fishing, 212; seizing, 218. 

{Ird.) sea nets, 254 ; fixed nets, 

825, 826 ; nets at night in rivers, 
271, 834; in mill dams, 272, 331 ; 
at mouths of rivers, 272; in rivers, 
272; meshes of, 278; near free 
gaps, 829. 

Night, definition of, as regards 
poaching, 78, 79 nn; fishing by 
night, 78; {Ird.) 271, 834; aee 
Ltifhts, 



Obstructions of fisheries, abatement 
of, 96; (Scot.) 812; {Ird.) 266, 
266. 

Obstructing one legally fishing, pe- 
nalty for, in Ird, 281. 

Offenders^ see Poaching, SahMm, 

(^ers of army and navy poaching, 
83. 

Open sea, see Sea, 

Otters in salmon fishing {Ird.) 270; 
trout in Scot. 212. 

Oystery, let out of several fishery, 
59. 

Oysters, stealing, 90 j {Ird.) 257; 
oyster spawn, 90, 91 ; separation 
of from floating fish, 91; navi- 
gating near beds, 92; corporation 
property in, 98; close season ^B 
to, 94; {Irel) 269; power to xxyike 
beds in Ird. 257; {Scot) stealing, 
168. 
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Pointii^ of trout in Scot 212. 

PoUoning fisheriefl, 87, 88; {ireL) 
274; salmon fisheries, 136; (Scot) 
198, 816; olaim of right to poUon 
riyer, 188, 142. 

Pilchard fishery in CornwAll, 28. 

Poaching tah, 78; {Irtl.) 280; near 
dwelling-house, 73, 74; not near 
dwelling-house^ 73, 74, 76 ; whether 
mapual possession of fish is neces- 
sary to constitute, 76; several 
times on one day, 77; who may 
prosecute for, 77; arresting 
poaehera, 77, 124; seizing im- 
plements, 79, 125; abettors of^ 
81; mode of prosecuting, 81; 
claim of right by poacher, 88 w, 
130; penalties, 83 n; officers of 
army poaching, 88; .right of pro- 
♦perty in fish poached, 85, 130; 
angler poaching, 122* 

(Seoi,) salmon, 205; by 

night, 204; apprehending, 207; 
seizing nets, &b. 203; trout, 213, 
217; apprehending, 219, 221. 

Pond, fish in, who entitled to, 2; 

' as regards Jkr6eny, 71, 73; ma- 
licious injuries to, 87, 88. 

Procedure wader Salmon Fisheries 
Act, 161; against poachers, 77; 
{Soot.) 208; (Ird.) 280. 

Profit d prendre, fishery is a, 57. 

Property in fish at common law, 70 ; 
in poached fish, 85; in fish angled, 

Ph)prieion in Scot, diyided into 
lower and upper, 194, 811, 312^ 
817. 

Proseeuting poaoherB, 77; under 
Salmon Fisheries Act, 161; see 
Poaching. 
. Publie, right of to fish h^ sea and 
public rivers, 14, 101; losing a 
right of fishery, 19, 110; dedica- 
tion of fishery to^ 110, 129; no 
right of angling, 119, 121 ; {Scot.) 
228, 227. 

Pwtehere for salmon daring dose 
time, 157, 298. 

PiUtt for salmon daring weekly close 
time, 157, 298. 



Quo icarrmUo does not lie to try 
right of several fishery in sea, 
96. 



RatahUity of fishery, 68; {Iref.) 250, 
266; {Scot.) 319. 

Rcmedietf quo warranto, 96; abating 
obstructions, 96; ejectment, 100; 
actions on the case and trespass, 
100; in Court of Chancery, 115; 
see Scotland, Irdand, Pcaddng, 

Riparian owners on navigable rivers, 
16; right to make wears, ftc. 34; 
opposite owners, rights of, 108^ 
109; right to angle, 120; see 
Poachers; (Scot.) J76, 186, 190; 
as to trout, 21 ^ , 213 ; as to angling, 
223. 

River, rule as to iTght of fishery in, 
1, 8, 109; (Scot.) 176, 211, 218, 
223; public navigable, role as to^ 
3; fishery in, 82; riparian owners, 
right in, 3; clearing of by owner 
of fishery, 95; angling, in, 119; 
poisoning, &c. 136; (Scot.) 198; 
putting lime in, 87; (Scot.) 198, 
212, 217. 

Rod of poacher, when'may be seised, 
79; of angler, 125; (Scot) 227. 

Roe, see Pim Roe, ScUinon Roe, 

Royal fish, see Whales. 



Sale of 'fish in open- market, 26, 44; 
of salmon roe, 144, 292; (Scot) 
198; of unclean or unseasonaMe 
salmon, 1 49,295 ; (Scot)19e ; (IreL) 
274; of young salmon, 150, 295; 
(Scot.) 196; (Ird.) 273; of salmon 
during dose time, 153, 297 ; (Scot) 
197; (Irel.) 279. 

Salnum, definition, 290; poaching 
of; 73—87; angling, 182; laws 
generally, 135; poisoning salmon 
rivers, 136, 290; legidized nni- 
sanoes which poison rivers, 188, 
291; stopping illegal rights, 141;- 
claim of right to poison rirer, 
142, 2^1; fishing with lights, 
spears, gaiSi, fto. 143, 292; using 
fish roe as bait^ 144, 292^* siie 
of meshes of net^ 145, 292; fixed 
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engines, 146, 293; fishiiig dams, 
147, 293; grabingB in aitifioial 
streams, 149, 294; unolean and 
unseasonable fish, 144, 295; young, 
160, 295; defined, 290; diaturb- 
ing pawning bed, 295, 296. 

close time, annual, 151, 

296; fishing during, 152, 296; 
Hoine Office may vary, 152, 296; 
selling &c. salmon during close 
time, 153, 297 ; angler^ selling fish 
duting close time, 154 ; exporting 
salmon during, 155; anglers ex- 
porting, 165 ; fixed engines ria 
close time, 156, 297. 

- — '■ weekly close-time, 156, 297 ; 

owners of .'putts and putchers 
during, 157) ^^^'f ^^ engines 
during, 157/298; regulations as 
to fish-passes,. 157, 298; regula- 
tions as to flsjiiug wears, 159, 300, 
801; central authority of Home 
Office as to fisheries, 159, 301; 
conservators of salmon waters, 
160, ^02; justices granting search 
wajTjmts, 160, 302; apprehending 
ofEenders Against Salmon Fisheries 

. AcJ>, 16lj prooeduii© imd penalties 
un)i^ Saimoii Fisheries Act^ 161, 

- 803. 

> {Scot.) right to at common 



law, 172, 174; Croym grant of, 
172, 175; net and coble fishing of, 
176, 183; modem Acts as to, 193 ; 
.^nition of, 811 ; close tim^ 195 ; 
offences as' to, 196, 813; selling 
in close time, 197, 314; poaching; 
204, 205, 207, 208; salmon roe, 
198,815; young and unseasonable, 
196,-314. . 

' (/re?.) 248; nets, 273; spawn, 



278; unclean, 274; close time, 
275, 279, 832, 833. 
SeoUandj open s^a fisheries, 165; 
territorial seas and navigable 
rivers, 165; common law as to 
other ^ah than salmon, 165; 
©ysters, 168; mussels, 169; her- 
rings, 169; fishery defined, 172; 
right to salmon at common law, 
172 ; must be derived from Crown, 
174; mode of ;fishing, 176; old 
" statatQS a» fo /'salmon, .177; net 



and coble fishing of salmon, 188; 
right of fisher to use banks and 
shore, 187; boundaries of fisheries, 
188; remedies, 189; fishery in 
hike, 191. 

Salmon Act, 1862 ; "generally, 

193, 5J10; fishery diatncts, 194, 
311; commissioners, 194, 811, 
812, 815; annual close time, 195, 
813 ; weekly close time, 195, 818 ; 
offences as to salmon, .196, 818; 
salmon roe, 198, Sl((; poisoning 
rivers, 198, 315; duties of fishery 
commissioners, 199, 812, 815; 
district boards, 200, 81 7;. powers 
of, 201, 818; assessments by, 202, 
819; seizure of forfeited articles, 
203. 820; poaching by night, 204, 
320; poachers of salmon, 205; 
apprehending poachers, ^07; pro- 
cedure and penalties for, 208. 

trout and freshwater fijshing^ 

211 ; common law as to trout^ 211 ; 
fishing trout with nets, 212 ; right 

• of fismng, 213; legal modes of 
fishing trout^ 214; right of tenants 
to fish,. 215; no. close time as to, 
217 ; trespassers who poach, 217; 
nets, of trout poachers, iil9 ; ap- 
prehending trout poachers, 219 j 
procedure against poachers, of 
trOuf>221. ^ ; 

angling generally, 228 ;: 

angling for salmon, 228; in close 

» timet^f or salmon, 2^4^(u8ingsa]jn«n 
roe, 225; selling sahnon angled, 
225; title to trout fishery, 226; 
angling for trout, 226; angling 
from highway, 227; trout anglihy 
as rcgarids salmon, 228; anglmg 
as between opposite owners of 
stream, 229; Tweed, 231; Solway, 
248; local fisheries, 244. 

Sea, fishery in, 1; open sea, what, 6;. 
right of fishery in, 5; (Scot) 166; 
fishery, how regulated in, 6; dis- 
putes as to whale fishing, 6 ; nator*^ 
of right of fishing in, 10; what, 
may be fished^ and how, 10; 
convention as to fishinir in. 11. 
12. ; ^ ; 

territorial sea fisberien, 14, 15 i 

(Scot.).U5;(Ir€l.)2i'l. / , 

AA 
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Search warramt as to salmoxi illegally 
taken, or illegal nets, 160; Tweed, 
287; (Irel) 284. 

Set Unesy fisliing trout in Scot, 212. 

Several fishery, what, 4, 46; defined, 
49; in sea and public rivers, how 
acquired, 17 ; whether capable of 
re-grant by Crown, 18 ; soil of, 49, 
61; burden of proving, 103; an- 
cient user, 103 : remedies for ob- 
struction of, 110. 

Shell fish, right to take, 91 ; [Scot.) 
167. 

Shore, right of fishermen to use, 29; 
(Scot.) 187; {Irel) 253. . 

Sdwav Fisheries, 243. 

SfKxtm, m salmon fishing, 143, 292. 

Soil in several fishery, 49, 60; in 
free fishery, 63. 

Spawn of salmon, IfO, 296; {Scot.) 
196 ; {Ird. ) 273 ; disturbing spawn- 
ing fish, 161, 296. 

Speoff's in salmon fishing, 148, 292; 
Tweed, 239; (Trd.) 270. 

Spurwalls in fishing wears, 801; 
{Irel.) 328. 

Stealing fish, 70 ; see Larceny, Poach- 
ing. 

StrohehaUs in salmon fishing, 143, 
292; {Irel.)21Q. 

Sunday, angling salmon on« 133; 
{Scot ) 197; on Tweed, 236; {Ird.) 
279. 

TaMe, see Rod, Poacher, Angling, 
Tail-race of mill, fishing salmon in, 

147; {Irel.) 270, 272. 
Tenant of lands is entitled to fishery^ 

67; {Scot.) 216. 
TerrUorial seas, what, 5 ; {Scot.) 165 ; 

{Ird) 247. 
Tidal waters defined, 290. 
Tithe of fish, ratable by custom, 

69. 
Trawl fishing for herrings under 

convention with France, 13; in 

British herring fishery, 28 ; (Soot.) 

170; {Irel.) 256. 
Trespassers fishing, see Poachers; 

distraining nets of, at common 

law, 98; angling, 120, 126; see 

Angling, 
Trout fishing, see Poajching, Angling; 



in salmon waters, 151; no dose 
time as to, 162; interfering with 
salmon fishing, 151; {Scot.) 216, 
228. 

{Scot.) common law as to, 211 ; 

nets, 212, 216; poaching, 212,217; 
angling, 226 — 227; as between 
opposite owners, 229; no close 
time, 217, 224; Tweed, 241. 

— *- {Ird.) 271; nets, 272, 273; 
spawn, 273; unclean, 274; close 
time, 276; anglinsf, 277; weekly 
close time, 279, 332. 

Tweed fisheries generally, 231 ; com- 
missioners and ofi^cers, 232 ; water 
hailififs, 233; annual close time, 
234; weekly close time, 236; sell- 
ing fish in close time, 236 ; re- 
moval of boats and nets in close 
time, 236; fixed nets, dams, 287; 
beating the water, 238 ; stake and 
bag -nets, 238 ; size of meshes of 
nets, 238; pout-nets or rake- 
hooks, 289; wear-shot net, 239; 
leisters and spears, 239; poisoning 
river, 239; poachers, 240; foul or 
unseasonable fish, 240; cleeks, 
2 40 ; trout fishers catching salmon, 
241 ; destroying spawn, 241 ; 
salmon roe, 241; three or more 
poaching by night, 241; pro- 
cedure, 242. 



Und>ean salmon, 149, 295; (Scot.) 
196; Tweed, 240; {Ird.) 274. 

Unseasonable salmon, 149,296; see 
Unclea/n. 

UnsizeahU fish in sea, see Toung. 

Use and occwpaJtion of fishery, action 
for, 67. 

User, ancient, howproYe<i>102; non- 
user, effect of, 109. 



Villagers, claim of, to dry nets on 
shore, 29; {Scot.) 187; to fish, 
116, 117; to angle, 128; {Scot.) 
227. 



Water poisoning, 87, 88; {Scot.) 198; 
(Ird.) 274; fouling, 89. 
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Jfaier haU^s, 802; .in SeU, 201, 
208; in Tweed, 288, 242 ; in Ird. 
283. 

Waiter wkeds, oonBtruotion of, in 
Seat. 312. 

Weart, right to make, 38; statutes 
as to, 86; if ancient are Iml, 87; 
proof of aaoient <«igin, 8o; oon- 
rerting brushwood into stone 
wear, 89; action by upper pro- 
prietor against lower proinietor 
for keeping wear, 40; illegal at 



common law, 41, 48; free gap» 

in, 169, 298, 800. 
Wedtfy dote time, see (XmHme. 
Whale fishing in open ae^* 6—8; 

statutes enoouragmg^ 11 ; caught 

in territorial sea beloni^i to CSrown, 

25; (ScoL)U6. 
Tomtg fish in sea, 25 ; salmon d#- 

fined» 290; buying or aening 

salmon, 150, 295; (Scat.) 196; 

ilrd.) 278. 
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